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IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 


By HELEN SILvine * 


Professor at the University of Puerto Rico; Adviser to the Legislative 
Penal Reform Commission of the Commonwealth of Puerto Rico 


Ours is an age of paradox. In science we are daily reaching ever greater 
achievements, overcoming time and space ‘‘and now nothing will be re- 
strained from [us], which [we] have imagined to do.’’? We are literally 
reaching ‘‘unto Heaven.’’ These achievements in science are in large 
measure due to our ability to free ourselves of attachment to concrete 
‘‘thinghood’’ and to advance toward ever greater abstraction. By con- 
trast, in the humanities, in ethics, and in law, we are still deeply ingrained 
in a world of ‘‘things,’’ of the concrete and tangible, although a tendency 
toward abandonment of this orientation is increasingly noticeable. Per- 
sonality values not tied to external, visible and tangible objects are emerging 
very slowly. In international law this process lags behind that observable 
in national legislation. Thus, for example, while spying on another state 
in the course of an authorized stay therein is widely practiced, there is 
deep resentment when the wrong consists in a wrongful ‘‘touching’’ of the 
territory of another state, for this violates ‘‘sovereignty’’ in an ‘‘immedi- 
ate’’ rather than ‘‘consequential’’ manner, ‘‘sovereignty’’ being ap- 
parently conceived of as a physical entity rather than as the realm of a 
people’s privacy.* This is reminiscent of early legal notions, such as the 


* The author wishes to express her profound gratitude to Professor Myres S. Me- 
Dougal of Yale Law School for constructive criticism of the manuscript. In no event 
should Professor McDougal be held responsible for the views expressed in this article. 
These views are exclusively those of the author. 

1 Genesis 11, 6, 4. 

2**The higher is the degree of abstraction of a science, the deeper that science 
penetrates into the nature of reality.’’ Schlick, Grundziige der Naturphilosophie 4 
(posthumous ed., edited by Hollitscher and Rauscher, 1948). 

3 See the Case of the Soviet Union against the United States before the United Na- 
tions Security Council, upon the complaint of the Soviet Union of May 18, 1960 (U.N. 
Does. 8/4314, 8/4315), demanding censure of the United States for incursion of a U-2 
aircraft into Soviet air territory; debated in U.N. Security Council Meetings, May 23- 
26, 1960, U.N. Security Council, 15th Year, Official Records, 857th-860th Meetings (U.N. 
Does. S/P.V. 857-860). 

Professor Quincy Wright, ‘‘ Legal Aspects of the U-2 Incident,’’ 54 A.J.LL. 836 at 
849-850 (1960), characterizes espionage in peace time as an ‘‘ illegitimate enterprise,’ 
since it manifests ‘‘a lack of respect for foreign territory.’’ But the author indicates 
that the sanction in such instances is but a lack of standing to protect the spy and that 
hardly any remedy lies when all states are engaging in espionage. Quite clearly not 
more than verbal recognition is given to the so-called ‘‘rule’’ making espionage an in- 
ternational law offense. Notice particularly the distinction drawn by Sir Claude Corea, 
speaking for Ceylon in the U.N. Security Council Meeting of May 25, 1960, between 
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view that an action of trespass will lie only when there has been some 
direct physical contact, however slight, of the defendant with the body or 
property of the plaintiff, a view clearly rooted in belief in the magic of 
touching.* <A similarly ‘‘thinghood-bound’’ conception of international law 
is reflected in the recent United Nations Security Council resolution censur- 
ing Israel for the capture of Eichmann.° 

In order to adapt itself to an age of science and to become a modern 
instrument for the protection of all the values that are significant to con- 
temporary man, international law must develop in a direction parallel to 
that of science. It must abandon its predominant orientation toward con- 
erete ‘‘things’’ and incorporate a broader notion of ‘‘morality’’—morality 
in the sense of substantive value ethics of modern man, of humanistic ethics 
focused on man’s dignity as a comprehensive ideal, concerned with all of 
man’s human characteristics, his aspirations, and his conflicts. 

The ‘‘thinghood’’ orientation still prevailing in the field of legal ethics 
is reflected in the dominant philosophical view of what ‘‘positivism,’’ as 
distinct from the philosophy of ‘‘natural law,’’ means. The de-substan- 
tialization of the scientific universe, characteristic of our age, has pro- 
foundly affected the area of law and jurisprudence. In the course of a 
parallel de-substantialization of legal concepts, law and fact, procedure and 
substance, nullity and voidability, law-interpretation and law-creation have 
been shown not to be fixed, existentially ‘‘given’’ entities or qualities in- 
herent in certain legal phenomena, but relative and functional notions. 
Only as regards the notions of ‘‘positive’’ and ‘‘natural law,’’ is the tradi- 
tional ontologic approach still dominant. The difference between these 
two notions is believed by many legal scholars to be absolute and fixed. 
The time is ripe for ‘‘purging’’ these symbols by subjecting them to the 
same type of critical analysis as that which has been successfully applied 
to the other legal symbols. Such analysis will show that law is not ‘‘either 
positive or natural,’’ but is ‘‘more or less positive’’ or ‘‘more or less 


espionage and invasion of the principle of ‘‘sovereign right of a State to the integrity 
of the air space above its territory’’ (U.N. Doc. S/P.V. 859, pars. 53, 54) : 

**Espionage has, as has already been pointed out, existed for centuries and will con- 
tinue as long as human frailties continue and as long as States suspect each other, fear 
each other and seek to dominate each other. But espionage is carried out in secret, in 
darkness, shunning publicity as if it were ashamed of its own ugliness. We suppose it is 
considered necessary in the civilized society of today, although the act itself is de- 
moralizing and degrading. ... 

‘¢... We cannot overlook the fact that, however much it may be necessary for purposes 
of defence, espionage involves a violation of international law and practice and amounts 
to an attack against the sovereign rights of States, when it violates, say, for instance, 
the air space of any State.’’ 

4‘*, .. if a man throws a log into the highway, and in that act hits me, I may main- 
tain trespass, because it is an immediate wrong; but if as it lies there I tumble over it, 
and receive an injury, I must bring an action upon the case; because it is only prejudicial 
in consequence, for which originally I could have no action at all.’’ Fortescue, J., 
quoted in Reynolds v. Clarke, 1 Stra. 634, 93 Eng. Rep. 747 (K.B., 1726). 

5 The case is cited and summarized below, Part I. The censure of Israel was a sanc- 
tion imposed upon Israel for capture upon the territory of Argentina of the murderer of 
6,000,000 Jews under the Nazi regime. 


1961] IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 309 


natural.’’ By the same token, limits are set to the formulation and 
maintenance of a purely ‘‘positivistic’’ legal system. As a minimum con- 
cept of ‘‘positive law’’ is a requisite of the meaningfulness of ‘‘natural 
law,’’ so a minimum concept of ‘‘natural law’’ is an essential of ‘‘ positive 
law.”’ 

However, the fact that a distinction is relative does not imply that it 
is meaningless or insignificant. ‘‘Positivism,’’ stressing the functional im- 
portance of formulation of legal rules which are to govern and to guide 
subjects and law-enforcers, is today an essential political philosophy. The 
democratic principle of ‘‘a government of laws’’ or ‘‘the rule of law’”’ 
is predicated upon the distinction between “‘positive’’ and ‘‘natural law,’’ 
for ‘‘the rule of law’’ means in the main rule by ‘“‘positive law.’’ Though 
the difference between the two types of law may never be absolutely rigid 
or uniformly fixed for all purposes and for all times, there are sound rea- 
sons for a policy of maintaining such a measure of ‘‘positivism’’ as it is 
possible to attain. However, politically as well as jurisprudentially, ‘‘posi- 
tivism’’ must not be taken to be an inflexible ideal. Even within the 
framework of the jurisprudentially ‘‘possible’’ rule by ‘‘ positive law,’’ there 
may be instances in which wise policy dictates an exceptional departure 
from such rule. ‘‘Positivism’’ should not be permitted ‘‘to make a 
fortress out of a dictionary.’’ 

It is accordingly submitted that (1) international law must guard itself 
against indiscriminate claims to ‘‘government by natural law’’; (2) its 
basic approach should be ‘‘positivistic,’’ that is, aimed at preservation of 
the principle of ‘‘the rule of law’’; but that (3) in exceptional situations 
in which positivism leads to sacrifice of the spirit of justice to its letter, 
international law should not disregard the relativity of ‘‘positive’’ and 
‘natural law’’ and should have the political courage to relax rule by ‘‘ posi- 
tive law’’ in order to avoid flagrant injustice. This implies a ‘‘minimum 
measure of natural law’’ which might, in case of conflict with ‘‘ positive 
law,’’ override the latter. 

The view has been expressed that, once a single inroad is made into the 
impregnable fortress of ‘‘ positive law,’’ it is impossible to defend it against 
a total invasion. For this reason, according to this belief, exceptions must 
be absolutely barred. But this view is based on a misconception of the 
jurisprudential relationship of positive and natural law and lack of in- 
sight into the variety of positive law mechanisms whereby intensive moral 
views may imperceptibly penetrate the fortress, subverting its defense 
much more effectively than through a process of an avowed exception. 
The normative impact of facts is a reality that should not be disregarded. 
The best method of controlling indiscriminate extension of a rule by natural 
law is recognition of the limitations of positive law and admission of a 
well-defined minimum concept of ‘‘natural law’’ to which positive law must 
and ought to yield. The problem is how to define such a concept. 

The ethos of humanism calls for consideration of a wide variety of 
human needs, aspirations, and demands. Were such ethos to be generally 
introduced into law through the medium of natural law, that influence 
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would be widely felt. Obviously, the type of ethics advocated in this paper 
affords no principle of limitation. A comprehensive humanistic policy 
ought to be incorporated into law through the normal processes of 
creation of ‘‘ positive law.’’ The minimum natural law to be admitted out- 
side of the framework of such processes, and indeed exceptionally in con- 
travention of positive law, must be subject to a clear, preferably external, 
limitative test, which would effectively reduce the number of qualified 
‘natural law’’ demands to a necessary minimum. It is submitted that 
such a test ought to be that of an overwhelming recognition by the 
civilized nations of the world that the interest in issue is itself morally 
justifiable and that under the circumstances of the concrete case that in- 
terest is exceptionally intensive—indeed so intensive as to warrant unique 
treatment. This feature of overwhelming recognition of the justifiability 
of the contents of the interest involved gives that interest the character of 
a ‘‘natural law’’ value. Moreover, the concrete situation must evince 
such disproportion in strength between the natural-law interest and the 
positive-law claim as to make sacrifice of the former to the latter appear 
as a surrender of the spirit of justice to its letter, evoking in the conscience 
of a majority of average people the sentiment which Edmund Cahn has 
aptly named man’s ‘‘sense of injustice.’ ® 

Though partially deriving its power of overriding 
the test of overwhelming popular support, the ‘‘minimum natural law’ 
which has been referred to must not be confused with the international 
positive law concept known as ‘‘general principles of law recognized by 
civilized nations.’’ The latter belong to the category of ‘‘rules,’’ whereas 
the ‘‘minimum natural law’’ consists of the raw material of potential 
rules, the interests calling for protection. Such an interest may be, but 
is not necessarily, protected by rules of positive law. It may also be pro- 
tected by some rules but not by others. For example, man’s interest in 
self-preservation is a ‘‘natural law’’ interest. The ensuing demand for 
self-preservation is incorporated in the legal principle of self-defense, 
which is accepted by all penal and civil codes. By contrast, the exemption 
from responsibility of a man who steals bread when he is hungry is not an 
invariable feature of penal codes, although it expresses the same demand 


‘positive law’’ from 


of ‘‘natural law.’’? 


6 Cahn, The Sense of Injustice (1949). This emotion is considerably more powerful 
and ‘‘law-creative’’ than is the much exploited so-called ‘‘sense of justice.’’ 

7 The ‘‘theft of food’’ (Mundraub) was punished more mildly than ordinary theft in 
many older laws. It has been defined as misappropriation of ‘‘ field or garden fruits or 
other victuals or beverages for the purpose of satisfying an instantaneous lust,’’ if the 
value of the misappropriated thing did not exceed a certain sum. The present Swiss 
Federal Penal Code of 1937, Art. 138, Subdiv. 2, authorizes the judge to forego punish- 
ment where the actor has stolen a thing of small value from ‘‘need.’’ Subdiv. 1 of the 
same article, which grants mitigation also to one stealing from ‘‘frivolousness or for 
the purpose of satisfying a lust,’’ has been interpreted by the Federal Tribunal to apply 
to a self-educated writer who could not resist stealing a book on Erasmus of Rotterdam, 
the Tribunal holding that ‘‘the differentiation . . . between lusts ‘that are determined 
by the intellect’ and lusts ‘that are determined by urges’ is not functional.’’ ‘‘Urges,’’ 
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The theme of this paper can perhaps best be presented against the back- 
ground of a concrete situation. The Eichmann case, recently dealt with by 
the United Nations Security Council, affords an appropriate basis for 
demonstration of the propositions advanced above. Its operative facts 
and allegations combine the elements of (1) conflict of a positive-law claim 
based on a tangible thinghood-interest, territorial inviolability, with a 
natural-law humanistic interest; (2) clash of the positive-law claim with a 
minimum natural-law demand based on a human interest which has been 
unanimously recognized by all nations, including the claimant, to be justi- 
fied both in quality and in intensity; (3) disproportion between the con- 
crete value deprivation of the positive-law interest and the value of the 
natural-law interest in issue. Moreover, the conflict of law and morality 
constituted an express, and not merely an implied, issue in the case.* 


I. THe EIcHMANN CASE 


Evidence before the Nuremberg Tribunal showed Adolf Eichmann to have 
been in charge of the so-called ‘‘Dienststelle Eichmann’’ (Eichmann Au- 
thority) of the Reich Security Main Office and, in this capacity, to have 
been the strategist of the so-called ‘‘final solution of the Jewish question.’’ ® 
He was reported to have said ‘‘he would leap laughing into the grave be- 
cause the feeling that he had five million people on his conscience would 
be for him a source of extraordinary satisfaction.’’?® The actual number 
of murders attributed to him is even greater: six million. Survivors of 
concentration camps had been searching for him for fifteen years and 
finally found him living under an assumed name in Argentina. They 


said the Tribunal, ‘‘are also active in the field of the intellect. They may be as strong 
as material urges and justify the same indulgence toward the actor as do the latter.’’ 
Degner gegen Staatsanwaltschaft des Kantons Zurich, decided by the Federal Tribunal 
on Jan. 26, 1945, BGE 71 IV 4. This case throws an interesting light on the theme of 
this paper. 

8 Throughout this paper, ideas, concepts and rules of national laws will be freely used. 
The main reason for such use of national patterns lies in the fact, easily proven by 
reference to the terminology and general jurisprudential ‘‘atmosphere’’ of decisions of 
international adjudicating agencies, that international law does not possess an au- 
tonomous terminology and methodology. The ideas and vocabulary in this field are 
predominantly derived from the national reservoirs of countries of civil-law and common- 
law tradition. Moreover, national laws are in many respects less ritualistic and more 
oriented to substantive values than is international law. Thus, principles developed by 
national laws may serve as patterns of international law refinement. In no event should 
this approach be taken to imply advocacy of a simple wholesale incorporation by inter 
national law of national law principles. The ideas developed by certain legal systems, 
particularly the German one, in which exceptional circumstances produced by the strange 
legal situation that followed the collapse of the National Socialist regime called for 
jurisprudential inventiveness in reconciling positivism with minimum natural-law de 
mands, are advocated on the strength of their historical necessity, logical persuasive- 
ness or policy merits. 

See Trial of the Major War Criminals before the International Military Tribunal, 
Official Documents, Judgment, Vol. I, pp. 250, 252; and Final Statement by Mr. Justice 
Robert H. Jackson, Chief of Counsel for the United States, Vol. XIX, p. 405. 

10 See testimony by D eter Wisliceny, ibid., Vol. II, pp. 355 ff. at 371. 
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transported him from Argentina to Israel. The Israeli Government, to 
which he was delivered, made preparations for his trial in Israel. Argen- 
tina charged Israel with violation of her sovereignty rights by an illegal 
exercise of authority upon Argentine territory. 

Israel admitted Eichmann’s removal from Argentine territory and his 
delivery to Israel, but asserted (1) that Eichmann left ‘‘voluntarily,’’ and 
(2) that he was taken from Argentina to Israel, not by Israeli Government 
agents, but by ‘‘volunteers,’’ some of whom were Israeli citizens. For such 
conduct of the latter Israel expressed regrets, submitting in justification 
the special nature of the motivations that induced them to thus violate an 
otherwise incontestably valid law of Argentina. 

Argentina rejoined: (1) that there was violation of Argentine sover- 
eignty even if Eichmann left ‘‘voluntarily’’ and without intervention of 
Israeli Government agents, Israel being responsible for the conduct of 
private persons who are Israeli citizens; (2) that Israel’s ‘‘apology’’ con- 
stituted an admission of guilt on the part of the Israeli Government; (3) 
that by its very decision to detain and to try Eichmann, the state of Israel 
had become an accessory to, and ultimately responsible for, the capture, 
even if the latter was originally a private act of volunteers. On this basis, 
Argentina demanded ‘‘reparations,’’ which she claimed must consist in (a) 
the return of Eichmann to Argentina and (b) punishment of the captors 
by Israel.‘ Upon Israel’s refusal to comply with these demands, Ar- 
gentina filed a complaint with the United Nations Security Council under 
Article 33 and following of the United Nations Charter, alleging that, 
upon the stated facts, the conduct of Israel violated international law and 
the purposes and principles of the Charter, and created an atmosphere of 
insecurity and distrust incompatible with the preservation of international 
peace. Israel denied that a single act of violation of Argentine ‘‘law’’— 
not of Argentina’s ‘‘sovereignty’’"—by private persons constituted a 
danger to peace, on which jurisdiction of the Council depended. 

The Security Council having included the item in its agenda without 
objection, a presentation of arguments and a debate followed. The salient 


point of Israel’s defense was 


that this isolated violation of Argentine law must be seen in the light 
of the exceptional and unique character of the crimes attributed to 
Eichmann, on the one hand, and the motives of those that acted in this 
unusual manner, on the other hand.?? 


11U.N. Security Council, 15th Year, Official Records, 865th-868th Meetings, June 
22-23, 1960, Docs. S/P.V. 865-868; see also Report of the Security Council to the Gen- 
eral Assembly July 16, 1959-July 15, 1960, U.N. General Assembly, 15th Sess., Official 
Records, Supp. No. 2 (A/4494), citing U.N. documents pertinent to the case. On 
Eichmann’s réle in the Nazi program of destruction of the Jewish ‘‘race,’’ see state- 
ment of Mrs. Golda Meir, representing Israel in the Security Council debate on June 22, 
1960, U.N. Doe. 8/P.V. 866, pars. 22-38. On the activities of the ‘‘Dienststelle Eich 
mann,’’ see Zeiger, The Case Against Adolf Eichmann (The New American Library, 
1960), reproducing documents. 

12 Mrs. Meir’s speech during the Security Council meeting of June 22, 1960, U.N. Doc. 
S/P.V. 866, par. 19. 
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Issue was joined by Argentina’s denial that any moral considerations were 
admissible, however exceptionally, as against the absolute validity of posi- 
tive international law. The Argentine representative stated that: ‘‘One 
single breach in the juridical order will cause the whole structure to fall.’’ *° 

The Security Council resolution adopted on June 23, 1960,'* is composed 
of two parts: a long list of preambular expositions and a ruling. The 
former includes declarations that 


violation of the sovereignty of a Member State is incompatible with 
the Charter of the United Nations; 


repetition of acts such as that giving rise to this situation would in- 
volve a breach of the principles upon which international order is 
founded creating an atmosphere of insecurity and distrust incom- 
patible with the preservation of peace. 


There follow two clauses stating that the Council is 


mindful (consciente) of the universal condemnation of the persecution 
of Jews under the Nazis, and of the concern of the people in all 
countries that Eichmann should be brought to appropriate justice for 
the crimes of which he is accused ; 


and noting at the same time that 


this resolution should in no way be interpreted as condoning the 
odious crimes of which Eichmann is accused. 


The ‘‘adjudicative’’ part of the resolution 


1. Declares that acts such as that under consideration, which affect 
the sovereignty of a Member State and therefore cause international 
friction, may, if repeated, endanger international peace and security ; 


2. Requests the Government of Israel to make appropriate repara- 
tion in accordance with the Charter of the United Nations and rules of 
international law. 


The resolution reads like a combination of a decision of a Spanish court 
and a legislative act. The preambular statements, corresponding to 
Spanish ‘‘considerandos,’’** presumably contain the bases of judgment; 
they are remotely comparable to that which is normally expressed in our 
law in a judicial opinion, with omission of the facts of the case. The 
several clauses of the preamble, however, do not all open with a ‘‘con- 


13 U.N. Doc. S/P.V. 865, par. 42. The Spanish version reads thus: ‘‘Una brecha, una 
sola brecha que se abra en el ordenamiento juridico y toda la armazén se derrumba.’’ 
Extracts from Dr. Amadeo’s speech in behalf of Argentina, in 14 Revista de las Na- 
ciones Unidas 36-37 (Num. 301, August, 1960). It is impossible to translate the ‘‘ juris- 
prudential atmosphere’’ of this statement. Its connotation in Spanish is much stronger 
than in the English translation. 

14 U.N. Doe. 8/4349; for Spanish version see Revista de las Naciones Unidas, note 13, 
above, p. 17. 

15 ‘‘Considerando’’ corresponds to the French ‘‘vu que.’ 


French and Spanish de- 


cisions, in contrast to German and Italian ones, contain a very brief statement of the 
grounds upon which the judgment is based, setting forth that which the adjudicating 
agency has taken into consideration in arriving at the decision. 
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siderando’’; the opening terms are rather variously worded, ‘‘having re- 
gard to,’’ ‘‘noting,’’ ‘‘mindful of,’’ which would seem to indicate diverse 
levels of consideration. The adjudicative provision, rather than stating 
what sanction is imposed on Israel, incorporates by reference the Charter 
of the United Nations and the rules of international law. To learn what 
sanction the resolution has imposed upon Israel, we must turn to the ac- 
companying statements of the Council members. These statements clearly 
indicate that ‘‘reparation’’ to Argentina consists of two items: censure of 
Israel by the Council and Israel’s apology.*® The ‘‘reparation’’ provision, 
viewed in the light of these statements, is conspicuous by that which it 
does not include: the return of Eichmann and punishment of the abductors. 
Since the ‘‘apology’’ requirement is but the reverse side of the censure, 
the latter appears to be the most significant ‘‘operative’’ part of the resolu- 
tion, and any evaluation of the resolution must therefore focus on that 
‘*eensure.”’ 

While newspaper editorials described the resolution as ‘‘ambiguous’’ and 
referred this ambiguity to ‘‘econsiderable soul-searching’’ by the Council 
members,** juridically the censure expressed in the resolution must be 
viewed in the light of the fact that, on the basis of the allegations of the 
parties, this censure was unnecessary. The Council should have dismissed 
the claim a limine. That it did not do so may be interpreted as adding 
emphasis to the censure. The resolution itself states that acts such as that 
at bar would create a danger to peace only ‘‘if repeated.’’ This implies 
that that act did not produce the jurisdictional situation of danger, assum- 
ing that actual danger is the test of the Security Council’s jurisdiction to 
censure. 

Israel alleged that Eichmann left Argentina ‘‘voluntarily’’ and that he 
was transported from Argentina to Israel by ‘‘volunteers’’ and not by 
Israeli Government agents. Neither allegation was shown by the claimant, 
Argentina, to be untrue or was indeed expressly denied.** Assuming these 
allegations to be true, Israel had not violated Argentina’s sovereignty and 
should not have been censured. 

As regards the assertion that Eichmann left Argentina ‘‘voluntarily,’’ it 
has been apparently assumed without further inquiry that such proposition 
is absurd and hence prima facie untrue.*® Even as regards everyday 


16 See U.N. Does. S/P.V. 867, pars. 4-6; S/P.V. 868, pars. 30-31, 35-37, 42, 48-50, 67. 

17 See, e.g., New York Times editorial of June 26, 1960, p. E 9. 

18 See text of Note and Explanatory Memorandum presented by Argentina to the 
Security Council on June 15, 1960, in U.N. Doc. 8/4336, reprinted in La Prensa, Buenos 
Aires, June 16, 1960, p. 16. 

19 Argentina’s representative, Dr. Mario Amadeo, made the following statement in the 
U.N. Security Council debate of June 22, 1960 (see Doc. S/P.V. 865, par. 26): ‘‘I leave 
it to each of you to decide what weight is to be attached to the letter attributed to 
Eichmann giving his consent, and I cannot forbear from expressing my regret that such 
a document should have been included in a diplomatic note.’’ It is irrelevant whether 
a document of such nature may be taken as proof of consent, for Argentina did not 
deny that Eichmann left voluntarily; thus, ‘‘forceful’’ removal of Eichmann from 


Argentina was not in issue. 
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offenders, modern psychological doctrine has shed doubt on the view 
adopted by traditional law that man always acts ‘‘rationally’’ in his best 
legal interest. The ‘‘rational man’’ of nineteenth-century philosophy is 
being gradually relegated to the realm of legal fiction. Were he a reality, 
would he ever confess or leave incriminating evidence? *° Would he, as 
Eichmann apparently did, while living under an assumed name and desper- 
ately trying to conceal his identity, send his photograph to a lady signed 
with his own name? ** Surely, even if men were ‘‘rational’’ in the average 
run of cases, particular doubt ought to exist in our minds regarding the 
‘‘rationality’’ of a man such as Eichmann, who proposes to exterminate a 
people—not just a ‘‘killer’’ but a ‘‘killer of six million human beings.”’ 

One might argue that if Israeli Government agents, acting within the 
scope of their office, induced Eichmann to depart, even though he might 
have eventually left voluntarily, such conduct of the agents constituted 
exercise by Israel of a governmental function upon Argentine territory 
and thus a violation of Argentine sovereignty. But Israel emphatically 
denied the official capacity of Eichmann’s ‘‘abductors.’’ *° 

Is mere inducement of a person to depart from a country, for whatever 
purpose, if practiced by a private individual, a violation of Argentine law 
or of international law? Such assertion may indeed be taken to imply 
denial of freedom of movement. However, Israel did admit that the 
‘‘volunteers’’ had breached Argentine law, and we must thus assume such 
breach to be established. To be sure, there is some slight support in 
authority for the proposition that a state is responsible for the criminal 
conduct of its citizens abroad.** However, international law on this point 
is most doubtful in view of the fact that there are states which do not as- 
sume extraterritorial criminal jurisdiction over their citizens.** Moreover, 
as a matter of principle, the notion of international responsibility of a 
state for conduct of its citizens abroad reflects a feudal conception of na- 


20 On the frequency of utterly irrational confessions, see Hans Gross, Criminal Psy- 
chology 32-33 (trans. Kallen), in The Modern Criminal Science Series (1918). 

21 See ‘‘Cémo y Dénde Habria Sido Aprehendido el Jefe de la Represién Antijudia,’’ 
La Prensa, Buenos Aires, May 27, 1960. The signed photograph allegedly helped to 
trace Eichmann. 

22Dr. Amadeo cites Professor Hambro’s opinion ‘‘that if Israel agents in fact 
seized Eichmann in Argentina, their action was in itself a violation of international law, 
since such a thing cannot be done without the consent of the other State.’’ (Doe. S/P.V. 
865, par. 26.) But how can this statement be taken to support Mr. Amadeo’s conten- 
tion, implied in the context in which the statement is used, that the same applies if the 
‘“abductors’’ were private citizens and not ‘‘ Israeli agents.’’ 

23 2 Moore, Digest of International Law § 212, pp. 382-389 (1906), under the title 
‘¢Breaches by Private Persons,’’ cites only one authority which so holds: Wirt, Att. 
Gen., Sept. 27, 1882, 1 Op. 566, 569. 

24‘*Tf two of the King’s subjects go over into a foreign realm and fight there, and 
the one kill the other, this murder being done out of the realm, can not be for want of 
trial heard and determined by the common law.’’ 3 Coke, Inst. 48 (1628). See State 
v. Knight, 1799, Superior Court of North Carolina, Taylor 65, for rationale of the rule. 
For recent authority, see Commonwealth v. Lanoue, 326 Mass. 559, 95 N.E. 2d 925 
(1950) ; Wharton’s Criminal Law, § 310 (12th ed., 1932). Compare also U. S. ex rel. 
Toth v. Quarles, 350 U. 8S. 11 (1955). 
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tionality. The latter is apparently regarded, in this view, as a tie of 
complete subjection of the individual to the state, perhaps indeed as total 
merger of the individual with the state. In fact, the Security Council did 
not require Israel to punish the ‘‘volunteers,’’ and the censure of Israel 
was hardly a proper response to a violation, of whatever nature, com- 
mitted by Israeli private citizens. 

However, Argentina did not stress Israel’s responsibility for the acts of 
private Israeli citizens. The principal contention set forth by Argentina 
was rather that Israel committed a violation of international law by in- 
direct governmental action, namely, the conduct of the Israeli Government 
subsequent to the capture, specifically, by receiving Eichmann from the 
hands of his captors and assuming criminal jurisdiction over him.** This 
contention was based on the highly dubious assumption that a state must 
inquire into the conditions under which a person charged with crime has 
entered its territory. In this country there is a consistent line of decisions 
holding that ‘‘the power of a court to try a person for crime is not impaired 
by the fact that he had been brought within the court’s jurisdiction by 
reason of a ‘forcible abduction,’ ’’ whether from another State ** or from 
another country.** Our Supreme Court has ‘‘never departed’’ from this 
rule.** To be sure, where the jurisdictional issue is raised by the accused, 
one might argue that he has no standing to complain that he had been 
brought within the court’s jurisdiction in violation of international law, 
the interest infringed upon being that of the sovereign whose rights were 
violated and not an individual interest.2® But a cogent inference from 
Argentina’s contention that assumption of jurisdiction over an ‘‘abductee’’ 
is a violation of international law is that a ecourt—undoubtedly an agency 


25 See Mr. Amadeo’s statement before the Security Council on June 22, 1960, Doce. 
S/P.V. 865, pp. 12 f., par. 25. Argentina also contended that Israel had committed a 
violation of Argentine sovereignty by subsequent praise of the captors or by approval of 
their conduct. See Argentina’s note to Israel of June 8, par. 4, transmitted to the 
Security Council with Doc. 8/4334, reprinted in La Nacién, Buenos Aires, June 9, 1960. 
It may be pertinent to note that such ‘‘approval,’’ if any, was provoked by Argentina. 
Israeli Government agencies had originally consistently avoided disclosure of the place 
and the circumstances of the ‘‘capture.’’ See La Prensa, Buenos Aires, May 27, 1960, 
reporting a United Press report from Jerusalem of May 26, 1960; and ibid., May 28, 
1960, page 3. Only after Argentina addressed an official ‘‘inquiry’’ to Israel, did the 
latter acknowledge the fact of Eichmann’s prior presence in Argentina, stressing the 
fact that cognizance on the part of the Israeli Government of such prior presence was 
acquired in the course of an investigation prompted by Argentina’s inquiry. See Israeli 
note of June 3, 1960, in response to that inquiry. For text of the note see Doc. 8/4342, 
reprinted in La Nacién, Buenos Aires, June 7, 1960, p. 3. 

26 Frisbie v. Collins, 342 U. 8. 519 (1952). 

27 Ker v. Illinois, 119 U. S. 436 (1886), where the abduction was committed in Peru 
by a government agent, in violation of a treaty between that country and the United 
States. Ibid, 443-444. 

28 Frisbie v. Collins, cited note 26 above, at 522. In this case also the abduction was 
committed by government agents. For an English authority to the same effect, see Ex 
parte Elliott, [1949] 1 All E.R. 373. 

29 For authorities to this effect, see Harvard Research in International Law, Jurisdic- 
tion with Respect to Crime, 29 A.J.I.L. Supp. 435, at 628 (1935). 
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of the state *°—by thus assuming jurisdiction over a person known to have 
been abducted from another sovereignty, must be taken to violate interna- 
tional law. If Argentina’s contention were correct, it would seem that 
absence of jurisdiction in such instances should be asserted ex officio.** 


30 For authorities, see 1 Hyde, International Law Chiefly as Interpreted and Applied 
by the United States 730 (2d rev. ed., 1945). 

31 Dickinson, ‘‘ Jurisdiction Following Seizure or Arrest in Violation of International 
Law,’’ 28 A.J.I.L. 231, note 1, 234-237, 244-245 (1934), in which the author states (at 
p. 244): ‘‘The court is an arm of the nation and its jurisdiction can rise no higher... 
than the jurisdiction of the nation which it represents. If there was no jurisdiction in 
the nation to make the original seizure or arrest, there should be no jurisdiction in the 
court to subject to the nation’s laws.’’ For the same position see Harvard Research in 
International Law, cited note 29 above, at 623-624. But see comment to Art. 16 of the 
Harvard Draft Convention, which excludes such jurisdiction, where it is said: ‘‘it is 
frankly conceded that the present article is in part of the nature of legislation.’’ Jbid. 
at 624. 

One might argue that, however irrational may be the co-existence of a state’s juris- 
diction over an abductee with its responsibility for the abduction on an international 
level, such co-existence represents the law in force, and that thus, as regards Israel’s 
responsibility for the abduction, the cases referred to above are no authority. But the 
fact is that for such responsibility for the acts of private abductors there is hardly any 
authority at international law. Compare note 23 above. Even in those cases in which 
a state’s responsibility was recognized for abduction committed by government agents, 
there were present certain additional circumstances which distinguish these cases from 
the Eichmann case. Thus, in the Colunje case, reported in 2 Hackworth, Digest of In- 
ternational Law 313 (1941), the abductee was a citizen of the claimant state. Other 
eases cited in Hackworth, op. cit. 313-315, involving acts of jurisdiction in a foreign 
territory, present the distinctive feature of regularity of the acts in issue. Notice also 
that states do not rigidly adhere to the principle of impregnability of their territorial 
sovereignty. See ibid. 317-318. 

Where the abduction is cummitted by a private person, there is precedent for refusal 
of the state to which the abductee is brought to assume responsibility vis-a-vis the state 
from which he was abducted. Thus, in the case of Constance Madeline His, reported in 
Moore, cited note 23 above, at 384-389, Switzerland refused to give the United States 
any satisfaction for abduction from the United States of a minor under claim of 
exercise of parental authority. To be sure, there is a difference between exercise of 
parental power and acts preparatory to assumption of criminal jurisdiction (though in 
the Eichmann case, the private individuals concerned did not exercise any criminal juris- 
diction at all, and any connection between such jurisdiction and the abduction is en- 
tirely a matter of inference from their ‘‘motive’’). But a sovereign’s interest in the 
custody of a minor is perhaps as weighty as its interest in criminal matters. Notice that 
in this case the claim was raised by the United States in the capacity of a sovereign and 
not in behalf of the mother from whose custody the child was abducted, and that this 
character of the claim was emphasized in the case. 

It may be interesting to note that Dr. Amadeo cites this case in support of the 
proposition advanced by him that ‘‘(t)he State must punish and make reparation for 
violations of territorial sovereignty committed by its nationals abroad, even if they 
were acting for private reasons.’’ U.N. Doc. S/P.V. 865, par. 24. The fact is that 
Switzerland in this case kept both the ‘‘abductor’’ and the ‘‘abducted child,’’ the 
Swiss Federal Council holding that, since judicial tribunals of Switzerland of competent 
jurisdiction ruled that the father was entitled to custody (notice that at the time of the 
abduction the case had not been decided and that under a prior decision the mother 
was entitled to custody), he ‘‘had never been deprived of his paternal power or authority 
and that it was no invasion of the territorial sovereignty of the United States for him 
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Argentina relied heavily on Israel’s admission of guilt allegedly implied 
in her expression of regret.** However, that expression of regret, econ- 
tained in Israel’s note of June 3, 1960, and referred to by Argentina,** was 
eouched in clearly conditional terms. The note reads in pertinent part 


thus: 


If the volunteer group violated Argentine law or interfered with 
matters within the sovereignty of Argentina, the Government of Israel 
wishes to express its regrets.** (Emphasis added.) 


Argentina also inferred an admission of guilt by Israel from her attempt 
to justify the conduct of the volunteers.** The ‘‘justification’’ consisted in 
setting forth the motives of the abductors and attempting to make them 
comprehensible. If such ‘‘justification’’ constitutes an admission of guilt 
on the part of the person advancing it, then an attorney invoking in de- 
fense of an accused the motive which prompted his conduct thereby be- 
comes an accomplice to that conduct. There are slight differences of emo- 
tional emphasis between this charge advanced by Argentina and her charge 
that Israel had identified herself with the captors by praising them or ap- 


proving their conduct.*® 


in the exercise of that paternal power to take charge of his child wherever he might 
find her.’’ Moore, op. cit. above, p. 389. Dr. Amadeo, of course, when citing the His 
ease as authority for the position taken by him, follows the civil-law method of relying 
on a detached statement of the deciding authority rather than on what that authority 
‘*holds’’ or ‘‘does.’’ The Swiss Federal Council ‘‘ repudiated very emphatically any in- 
tention to deny or question the sovereignty or jurisdiction of the United States over its 
territory.’’ Moore, ibid. Of course, Israel in the Eichmann ease had just as em- 
phatically ‘‘repudiated . .. any intention to deny or question the sovereignty or juris- 
diction of Argentina over her territory.’’ The use made in Argentina’s argument of 
the His case, as contrasted with the import of that case in the light of American juris- 
prudence, is most instructive as bearing on a divergence of views as to what constitutes 
‘“authority’’ for purposes of international law. 

82 See U.N. Doe. S/P.V. 865, par. 23. 

83 For text of the Israeli note of June 3, 1960, see U.N. Doc. 8/4342, par. 8, reprinted 
in La Nacién, Buenos Aires, June 7, 1960, p. 3. For Argentina’s reply of June 8, 1960, 
see U.N. Doc. S/4334, and La Nacién, June 9, 1960. 

84 Par. 8 of the note. 85 U.N. Doc. S/P.V. 865, par. 23. 

36 It may be instructive to notice briefly several other dubious aspects of Argentina’s 
position, although as regards these she found no favor with the Council. Argentina 
contended that, having actually or constructively ‘‘abducted’’ Eichmann, Israel must 
‘‘restore’’ him to Argentina. Doc. S/P.V. 865, par. 12. According to the Harvard 
Research in International Law, Jurisdiction with Respect to Crime, note 31 above, the 
purpose of such sanction is to assure that abduction will not pay. This in substance 
is the rationale of the doctrine known in this country under the colorful name ‘‘ fruit 
of the poisonous tree.’’ This doctrine renders inadmissible in evidence things acquired 
by an illegal act, e.g., an unlawful search and seizure, and demands that such things 
be restored to the owner, unless they are contraband. The ‘‘fruit of the poisonous 
tree’’ doctrine has been recently reasserted by the U. S. Supreme Court in Elkins 
v. U. S., 364 U. S. 206 (1960). However, this doctrine applies only to conduct of 
government agents and not to that of private persons. A policy of requiring restoration 
of the abductee in instances of abduction by private persons might result in a practice 


of private justice rather than in deterrence. Notice also that the ‘‘poisonous fruit’’ 
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II. Tue Issuz or LAW versus MORALITY BEFORE THE SECURITY COUNCIL 


While, as shown in the preceding section, the Security Council could and 
should have dismissed Argentina’s claim on the basis of the ‘‘ pleadings,’’ it 
chose to decide the delicate and highly controversial issue of ‘‘law’’ versus 
‘‘morality,’’ presented by the arguments of the parties. These arguments 
squarely submitted to the Council for resolution the alternative of recog- 
nizing the absolute validity of positive international law or of admitting its 
potential yielding in most exceptional situations to minimum demands of 
*‘morality’’ or ‘‘natural law,’’ in the sense of a law living in the conscience 
of civilized men everywhere. Said Mr. Amadeo, representing Argentina: 


The law is not always on the side of the sentiments of the multitude; 
often it is unpopular. But its very fragility demands that precautions 
be taken to protect it. Not even by way of exception can its violation 
be justified.*’ 


This statement is followed by the above-cited one, that a single breach made 
in positive law must result in a total collapse of the latter. Israel, on the 
other hand, while not contesting the general validity of the positive-law 


doctrine does not apply to ‘‘illegal abduction’’ cases. It has never been alleged that 
Ker must be ‘‘restored’’ to Peru or that Collins ought to be ‘‘restored’’ to Illinois. 
See notes 26 and 27 above. And compare the case of Antonio Martinez (1905), in 
which such claim was rejected by the United States on the authority of Ker v. Illinois. 
Hackworth, op. cit. at 321. One might question the distinction between ‘‘ jurisdiction ’’ 
over property and that over persons, where control has been secured by illegal methods. 
But since the distinction is generally applied, there is no reason to question its applica 
bility in a ease such as that of Eichmann. On the other hand, ‘‘ restoration,’’ 
involves a person rather than property, would seem to be justifiable only in cases where 
the claimant state has an interest in that person. ‘‘Restoration’’ as a form of 


when it 


‘freparation’’ is most dubious. Argentina charged Israel with violation of her 
rights, not with deprivation of Eichmann’s consortium, in which she 


‘*sovereignty’ 
disclaimed any interest. See par. 3 of Explanatory Memorandum transmitted to the 
Security Council with letter of June 15, 1960, U.N. Doe. 8/4336, reprinted in La Prensa, 
Buenos Aires, June 16, 1960, p. 16. Quite clearly, Israel could not ‘‘undo’’ the wrong 
committed by exercising a sovereignty function upon Argentine territory by ‘‘ restoring’ 
Eichmann. The claim for ‘‘restoration’’ as a form of ‘‘reparation’’ rather reflects 
transfer into international law of the principle of property law, whereby anyone who 


has brought about by force a change of situation, particularly in the sphere of 


possessory rights, must first re-establish the status quo ante. Since possession of a 
thing puts the party concerned in a privileged position—it being, as the proverb says, 
‘*nine points of the law’’—such restoration actually re-establishes that status of privi 
lege. But what privilege would Argentina reacquire by repossessing herself of 
Eichmann, unless she actually had an interest in protecting him? The notion of 
‘‘reparation’’ in the form of ‘‘restoration’’ in this instance reflects the ‘‘thinghood’’ 
orientation of international law, to which reference was made above. 

Argentina also claimed that Israel must punish the ‘‘volunteers.’’ As regards this 
claim, it may be sufficient to refer to the text of this article, at notes 23 and 24. 

37 The translation in the text is that of the author. The English translation cited 
in note 13 above, U.N. Doc. S/P.V. 865, par. 42, reads in pertinent part: ‘‘ Right does 
not always coincide with the feelings of the multitude; in many cases it is unpopular. 
Because of its very fragility it is essential that every precaution be taken to protect it. 
Nor is it possible to accept a violation of the law on the ground that the circumstances 
are exceptional.’’ 
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principle of territorial sovereignty, asserted that, however sacred this 
principle may be, factual situations of most unusual and extremely strong 
moral impact may justify an exceptional yielding of this abstract principle 
to special considerations of the human element that is ultimately involved 
in all law application.** 

To bring the issue of law versus morality into proper focus, we will as- 
sume arguendo the facts of Eichmann’s capture to have been most un- 
favorable to Israel; that is, we will proceed on the hypothesis that Eich- 
mann was abducted from Argentina against his will by Israeli Government 
agents. Such act, of course, if authorized or sponsored by Israel, would 
undoubtedly constitute a violation of Argentina’s ‘‘sovereignty.’’ Does it 
necessarily follow that it also qualifies as an ‘‘illegal act,’’ a ‘‘breach of 
an international obligation’’? 

By way of factual background orientation, it is necessary to note that all 
countries, regardless of diversities of ideologies, social, political and legal 
standards prevailing in them, are in agreement as regards the moral posi- 
tion of Israel vis-A-vis Eichmann and as regards the moral justification of 
the motives of his abductors.*® Such agreement is rare and difficult to 
prove. But in the instant case the Security Council resolution itself has 
clearly expressed such agreement in two preambular eclauses.*® General 
recognition of the moral element involved does not automatically afford a 
justification of Eichmann’s abduction from Argentina, but it affords an 
important factor to be considered in evaluating the conduct in issue. It 
also gives Israel’s defense a distinctive, unique imprint. It provides an 
assurance against extension of any exemption that might have been ac- 
corded to Israel to other situations which do not share this feature of 
general agreement on the proper evaluation of the underlying motivation 
issue. 

Also to be noted are the unique facts of the Eichmann case: murder of six 
million men, women and children. An exemption granted to Israel on these 
facts could not possibly have presented an instance of a ‘‘hard case making 
bad law.’’ For it could be invoked as a precedent only if these peculiar 
facts were exactly or at least approximately paralleled. As stated by the 
Israeli representative, ‘‘modern history knows of no such monster as Adolf 
Eichmann.’ * 

It is similarly necessary to note the degree of the seriousness of the 
violation and the exact nature and scope of Argentina’s interest. For 
surely a distinction must be drawn between infringements of diverse 
gravity as well as between legal interest types of diverse value rank. 
It is submitted that it is against the seriousness of the infringement and 
the value of the interest involved that we must weigh the problem of the 
admissibility of an exemption. 


Since the principle of ‘‘weighing interests’’ calls to mind the process 
38 Note 12 above. 

39 See New York Times editorial, cited note 17 above. 

40 See text above. at note 14. 41 See U.N. Doc. S8/P.V. 866, par. 43. 
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applied in the application of the ‘‘necessity principle,’’ it may be pertinent 
to state that acceptance of the latter in international law at this time would 
constitute a real danger. ‘‘Necessity,’’ as defined by penal laws, justifies 
sacrifice of a lesser interest belonging to another in order to safeguard one’s 
own more valuable interest.*2 Even in well-organized national laws, pro- 
vided with efficient instrumentalities of adjudication and enforcement, this 
principle, based on the idea of ‘‘self-help,’’ ought to be strictly limited. 
It has certainly no place in international law, which does not at present 
possess an effective machinery for adjudging and controlling acts of this 
type. However, though the ‘‘necessity’’ principle itself is unacceptable, 
the notion of ‘‘ weighing interests’’ derived from it is most heuristic and, 
in fact, is often applied to exemptions generally. It is thus expressed, for 
instance, in the proportionality of defense to aggression required in self- 
defense. In this sense, it is pertinent to invoke relative ‘‘weight’’ con- 
siderations in the situation at hand. 

The infringement in the instant case consisted not in an armed invasion 
or in any type of comprehensive operation, but rather in a single act of 
‘sovereignty’’ interest 


‘ 


abduction. The damage caused to Argentina’s 
must be viewed in the light of this fact. 

The interest protected, ‘‘sovereignty,’’ which evoked a great deal of 
emotional response among the Council members, is one of those numerous 
symbols of which Whitehead aptly said: ‘‘It is the task of reason to under- 
stand and purge the symbols on which humanity depends.’’** ‘‘Sover- 
eignty’’ is susceptible of conveying a variety of meanings, representing 
values of different nature and degree. In the context of the Eichmann 
case, ‘‘sovereignty ’’ roughly corresponds to ‘‘jurisdiction’’ in national laws. 
As stated by Mr. Justice Frankfurter, jurisdiction is a ‘‘verbal coat of too 
many colors.’’** This is also true of ‘‘sovereignty.’’*® In the case at 


42 For authorities admitting the defense of necessity, see The American Law Institute 
Model Penal Code, Tentative Draft No. 8, pp. 6 and 7, note 2, May 9, 1958. The 
Draft defines ‘‘necessity’’ thus: ‘‘Conduct which the actor believes to be necessary 
to avoid an evil to himself or to another is justifiable, provided that (a) the evil 
sought to be avoided by such conduct is greater than that sought to be prevented by 
the law defining the offense charged... .’’ See. 3.02(1), ibid., p. 5. Reference to 
this provision should not be taken as approval by this writer of the scope of the defense 
as thus defined. 

48 Whitehead, Symbolism, Its Meaning and Effect 7 (1927). 

44 Mr. Justice Frankfurter, dissenting in U. 8S. v. L. A. Tucker Truck Lines, 344 
U. S. 33, 39 (1952). 

45 For example, while territorial jurisdiction is an attribute of sovereignty, ‘‘ (t)he 
territoriality of criminal law ... is not an absolute principle of international law 
and by no means coincides with territorial sovereignty.’’ 8S. 8. Lotus, P.C.I.J., Ser. A, 
No. 10, 20 (1927). Compare also ibid. 23, 30, 31. It is generally accepted that a 
state must not exercise ‘‘jurisdiction’’ within the territory of another state. But 
when a state enacts rules that are to govern conduct within another state and punishes 
violators of such rules as soon as these violators are caught within the territory of the 
which may be said to 


legislating state, the latter exercises substantive ‘‘ jurisdiction’ 
affect the ‘‘sovereignty’’ of the state of the locus delicti commissi. The question of 
the permissible scope of such legislative jurisdiction of one state over the territory of 
another or of the extent to which territorial jurisdiction may deviate from territorial 
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issue, it may denote Argentina’s right to perform within her territory acts 
of state authority, more specifically, to administer therein criminal justice, 
and to exclude therefrom exercise of such authority by any other state. 
Such right of ‘‘territorial sovereignty’’ may be conceived of as a purely 
‘‘territorial’’ right, a ‘‘thinghood-interest’’ not related to Argentina’s con- 
cern with persons living within the national territory. Or it may be con- 
ceived of as referring to protection of such persons. Again, as regards the 
personal element, ‘‘sovereignty’’ may connote protection of the interests of 
persons as a group living within the territory. Or it may refer to the pro- 
tection accorded to an individual within the territory, based upon the 
interest which the state has in each resident, qua individual, or in his 
civil rights. Finally, the protected interest may be ‘‘security and peace’’ 
of the person or persons concerned or his or their jurisdictional rights, 7.e., 
the legal interest which one has in being subject to exclusive national 
‘*jurisdiction.’” Depending on the meaning attributed to ‘‘sovereignty”’ 
in a given context, the term may be more or less significant. While one 
meaning may be rather formal, another may be substantive, another still 
may be eminently functional and vital. 

Violation of Argentina’s purely ‘‘territorial’’ sovereignty may be re- 
garded as merely formal, since no damage was done other than abduction 
of Eichmann, and Argentina emphatically disclaimed any interest in him 
as an object of her protection. By contrast, disturbance of the security 
and peace of citizens and residents other than Eichmann constitutes a sub- 
stantive violation. But the actual damage caused in a large country such as 
Argentina to the popular morale by a single act of violation was hardly 
of such magnitude as to qualify the infringement as a major breach. It 
may be interesting to note that in her national law regarding protection of 
‘‘public authority’’ Argentina grants mitigation where the violation ‘‘has 
caused no damage other than a temporary disturbance of order.’’ * 

Had Argentina alleged that her interest in the Eichmann case consisted in 
affording the man Eichmann protection against being subjected to trial by 
a court without jurisdiction over him, her claim would have been extremely 
significant, indeed, so weighty as to exclude perhaps any possibility of 
exemption. For ‘‘jurisdiction’’ in the sense of a man’s right to be tried 
by a court appropriate to him and to his case is not a merely formal 
requisite of legal procedure, lightly to be disregarded. It is the first and 
foremost condition of ‘‘legality’’ or ‘‘rule of law,’’ and thus an important 


sovereignty has not been uniformly answered in time or in space. As stated by Kunz, 
‘*The Nottebohm Judgment,’’ 54 A.J.I.L. 536, at 545 (1960), ‘‘(s)overeignty is ... 
essentially a relative notion; its content depends on the stage of development in interna- 
tional law.’’ The meaning of ‘‘sovereignty’’ also depends on context. On this see 
Silving, ‘‘In the Nature of a Compact: A Note on Statutory Interpretation,’’ 20 
Revista del Colegio de Abogados de Puerto Rico 159, at 163-165 (1960). 

46 Art. 232, Cédigo Penal de la Argentina (1921). This provision applies generally 
to ‘‘crimes against public authority and the constitutional system’’ (delitos contra los 
poderes piblicos y el orden constitucional). Book II, Title X, of the Code, in 1 Cédigos 
penales Iberoamericanos segin los textos oficiales 421 (ed. by Jiménez de Asta and 
Carsi Zacarés, 1946). 
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guarantee of individual freedom. In common-law countries it constitutes 
the core of the provision of Magna Charta, guaranteeing ‘‘lawful judg- 
ment.’’** In eivil-law countries, ‘‘jurisdiction’’ has been interpreted to 
imply exclusion of special tribunals created ad hoc for the trial of certain 
crimes committed before such tribunals were created.*® ‘‘Jurisdiction”’ 
certainly precludes lynching and mob justice. It entitles any man, even 
Eichmann, to his ‘‘day in court,’’ meaning, of course, a court with jurisdic- 
tion.*® 

Argentina has never asserted any interest in protecting Eichmann, as an 
individual, against deprivation of his right of being tried by a court having 
jurisdiction over him and the crimes charged.°® She rather expressed con- 
cern with the possibility of the case becoming a precedent in other cases, 
involving other individuals.*' That it would not afford a precedent was 
implicit in Israel’s recognition of Argentine sovereignty rights and in the 
regrets expressed with regard to the violation, if any, of such sovereignty. 
Above all, use of the Eichmann ease as a precedent was precluded for all 
practical purposes by the uniqueness of its fact situation. 

It is also important to note, since this may be misunderstood, that there 
has been no violation of another incident of Argentina’s sovereignty, her 
right of ‘‘asylum,’’ simply because Argentina never granted ‘‘asylum’’ to 
Eichmann and never based her claim on a violation of such right.°? This 


47‘*No freeman shall be taken and imprisoned or diseised or exiled or in any way 
destroyed, nor will we go upon him nor send upon him, except by the lawful judgment 
of his peers and by the law of the land.’’ 39th Article of the Magna Charta. This 
provision may well have its origin in the rule of Mosaic law ‘‘that the man-slayer die 
not, until he stand trial before the congregation.’’ Num. 35, 12; Joshua 20, 9. 

48 Thus, e.g., Art. 101, subdiv. I, of the Constitution of the Federal Republic of 
Germany provides: ‘‘ Exceptional courts are inadmissible. No one may be withdrawn 
from his lawful judge.’’ This is interpreted to bar courts assigned after commission 
of the crime from trying such crime. See Kleinknecht, Miiller, Reitberger, Kommentar 
zur Strafprozessordnung und zum Gerichtsverfassungsgesetz, Preliminary commeut to 
Sec. 1, at p. 82 (3d ed., 1954). 

49 It will be later shown that Israel possesses jurisdiction over Eichmann and his 
crimes. At present, the sole concern is with the type of interest which Argentina 
possessed or asserted in the Eichmann ease. 

50 True, Argentina referred to the fact that the Genocide Convention, which was 
approved by the General Assembly of the United Nations in December, 1948, and of 
which both Argentina and Israel are signatories, provides for the crime of genocide 
being tried either by a court of the country in which the crime was committed or by 
an international tribunal. Note of Argentina to Israel of June 8, 1960, U.N. Doe. 
§/4334, p. 4, par. 7. But at no time has Argentina asserted protection of the man 
Eichmann. She rather stressed her exclusive jurisdiction over persons and things within 
her territory. See ibid., p. 3, par. 4. 

51 See Explanatory Memorandum transmitted to the Security Council with letter of 
June 15, 1960, penultimate paragraph, U.N. Doc. 8/4336, p. 3, reprinted in La Prensa, 
Buenos Aires, June 16, 1960, p. 16. 

52U.N. Doc. S/P.V. 865, par. 28, statement by Mr. Amadeo. As stated by Torres 
Gigena, Asilo diplomitico 24 (1960), to constitute ‘‘asylum’’ it is not sufficient that 
a person ‘‘take refuge in a country and become integrated in its life as an inhabitant.’’ 
It is rather necessary that the authorities of the state confer upon him the protection 
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indeed was implicit in Dr. Amadeo’s statement that the problem of Eich- 
mann’s residence status in Argentina is purely a matter of domestic 
Argentine jurisdiction and of no concern to Israel.** If the right of 
‘*asylum’’—an international law privilege enjoyed by states and obtaining 
between the ‘‘asylum’’ state and other states—were at issue, it would have 
been by definition the concern of such other states and thus also a concern 
of Israel. In fact, Argentina had a duty not to withhold war criminals 
from justice, whether by granting them asylum or by affording them a 
haven of refuge under any other title.°* Far from violating Argentina’s 
‘right of asylum,’’ Israel might have invoked Argentina’s breach of her 
international law obligation not to withhold Eichmann from justice as 
additional consideration in the evaluation of Israel’s alleged violation of 
Argentina’s territorial sovereignty. 

In sum, the violation of Argentina’s sovereignty would be most serious 
had she charged Israel with denial of a civil right to Eichmann; it would 
be substantial, could Argentina effectively maintain that the incident 
seriously affected the security and peace of Argentine citizens and residents 
or would become a precedent and thereby jeopardize the interests of such 
persons; in fact, it was but a violation of physical territory by the com- 
mission therein of a single illicit act. Moreover, the gravity of that viola- 
tion was further modified by the illegality of Argentina’s grant of refuge 
to Eichmann, however unintentional such grant may have been. Against 
the background of a violation of such nature and gravity, we must now 
consider the nature of the exemption claimed by Israel. 

Israel invoked ‘‘moral’’ considerations. She did so in behalf of the 
abductors. But in the present argument, it has been assumed that Israel 
was the abductor, so that this defense must be viewed as applicable to her. 
The considerations which, in Israel’s view, justified the grant of an excep- 
tion from the general validity of the positive law of ‘‘sovereignty’’ fall 
within a category known in penal law doctrine and the ease law of civil-law 


countries under the name of ‘‘inexigibility of law abidance’’ or ‘‘in- 


of asylum. This is done either by denial of extradition or by an of .al declaration 
of grant of asylum. 

Countries which were formerly Spanish colonies ‘‘inherited’’ from Spain a strong 
emotional attachment to the tradition of ‘‘asylum.’’ See 2 Moore, Digest 781. The 
‘feonvulsive form’’ of the establishment of the new Latin American states greatly 
contributed to the development of this institution. Torres Gigena, op. cit. 28. The 
emotional response to this institution is the source of the tendency to extend the meaning 
of the symbol ‘‘asylum’’ to objects of reference other than the object originally 
designated by it. See on this phenomenon, Silving, ‘‘From the Sublime to the 
Ridiculous: A Study in Legal Symbolism,’’ 30 Tulane Law Rev. 269, at 269-272 (1956). 
The ‘‘sacredness’’ of ‘‘asylum’’ is projected on other forms of abode within a country. 

58 See U.N. Doc. S/P.V. 865, par. 28. Of course, Argentina also expressly stated that 
she ‘‘has not protested against violation of the general rules governing territorial asylum 
or of the existing conventions for the protection of political refugees.’’ Ibid. 

54 Declaration of the Allied Powers of Oct. 30, 1943, unanimously approved by the 
Inter-American Conference on Problems of Peace and War, held in Mexico in March, 
1945, cited by the representative of the Soviet Union in the Security Council debate. 
See Doc. S8/P.V. 866, pars. 56-59. 
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exigibility of a different conduct.’’ The principle of ‘‘inexigibility’’ 
implies that in exceptional situations, in fairness and equity it cannot be 
‘‘morally’’ demanded or expected of a person that he abide by the law. 
The roots of the ‘‘inexigibility’’ notion may be found in remote ages of 
history, although its verbalization is of recent vintage. In general, the 
more rigid and unforgiving a legal system, the greater is the tendency to 
supply it with loopholes. A study of the origins of the very concept of 
international law ‘‘asylum,’’ which has been the object of some interest in 
the case at hand, sheds an interesting light on this phenomenon of legal 
life. The law of ‘‘asylum’’ goes back to that of ‘‘sanctuary,’’** an in- 
stitution apparently independently invented by peoples of different cul- 
tures as a means of avoiding the universal applicability of positive law, 
while leaving intact its universal validity. Throughout the variety of its 
rationalizations and the numerous abuses to which it led, the institution 
of sanctuary has this lasting merit: it helped the evolution of the notion of 
exemption from responsibility in the face of recognized breach of the law.*® 
That a mere breach of a rule of positive law does not ipso facto establish 
responsibility, but that there are exemptions which render the responsi- 
bility principle inapplicable in cases of a certain nature, is today accepted 
by the laws of all nations. Indeed, this proposition may be regarded 
as a ‘‘general principle of law recognized by all civilized nations.’’ 
‘*Exemptions’’ are a standard feature of criminal and civil codes. In 
international law itself one exemption at least has been generally recog- 
nized: that of ‘‘self-defense.’’ This exemption is in fact alleged to prevail 
even over the principle of territorial sovereignty, although the latter is 
otherwise described as possessing an ‘‘absolute character.’’** As will be 


55 Charles V, in recognizing diplomatic asylum in embassies, emphasized that the 
houses of ambassadors must serve as ‘‘inviolable asylums, as did once the temples of the 
gods.’’ 1 Rousset, Le Cérémonial diplomatique du Droit de gens 481, Supp. IV to 
Dumont, Corps universel diplomatique. On sanctuary practices, see particularly Cox, 
The Sanctuaries and Sanctuary Seekers of Mediaeval England (1911); also article 
‘*Sanctuary,’’ in Encyclopaedia Britannica (1961 ed.). The immunity afforded by 
sanctuary operated mostly by projection of the sacredness of sanctuary sites, such as 
temples, altars or churches, upon the fugitive. Such projection of territorial attributes 
is also noticeable in the present concept of asylum, as interpreted by some writers, and 
was for a long time the basis of diplomatic asylum. Thus, the Argentinian writer, 
Torres Gigena, op. cit. note 52 above, at p. 24, says: 

‘“The legal principle which explains and supports territorial asylum is the normal 
application of the natural jurisdiction of states over their own territories and inhabit- 
ants and their exclusive right to organize and administer justice therein. ... In my 
opinion, the right of territorial asylum does not possess a foundation of its own. It is 
simply an exercise of the jurisdictional right of the states... .’’ 

The same writer explains (op. cit. 28) that diplomatic asylum was once based on the 
concept of ‘‘extraterritoriality’’ of the embassies and has been viewed as a simple 
immunity of the latter only since the extraterritoriality concept became obsolescent. 
As in the original ‘‘sanctuary’’ concept, so in the contemporary concept of ‘‘asylum’’ 
the ‘‘thinghood’’ element predominates. The human aspect is treated as secondary. 
See particularly, Gareia-Mora, International Law and Asylum as a Human Right (1956). 

56 Exemptions from cruel treatment or execution without trial were achieved by a 
process of bargaining between ecclesiastical and secular authorities. 

57 Schwarzenberger, International Law 185, 572 (3d ed., 1957). 


326 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


later shown, ‘‘self-defense,’’ within one of its rationales, indeed, within 
the only rationale under which it may be persuasively asserted today, is 
but an instance of ‘‘inexigibility.’’ 

The principle of ‘‘inexigibility’’ stems from ‘‘natural law’’ considera- 
tions. ‘‘Natural law,’’ as known, is a term of many meanings, and in this 
instance represents two of these. That no one can be held to do something 
which it is ‘‘impossible’’ to do (ad impossibilia nemo tenetur), is a rule 
of universal application. Yet, it is not a logically necessary rule of law. 
A rule obligating a person to do something impossible may be meaningful 
in the sense of a functional proposition holding him responsible, whether 
punitively or in damages, even in the event that the proscribed occurrence, 
whether criminal or civil, could not be avoided by him or by anyone else. 
However, as a rule of criminal law, such provision is reminiscent of the 
order of the Persian King to have the ocean scourged when it destroyed 
in a storm the bridge over the Hellespont, thus causing the defeat of the 
Persian Army. The irrationality of such a rule is obvious. The general 
acceptance in law of the defense of impossibility is rooted in the fact that 
a contrary rule is plainly irrational. Thus, contracts to do something 
impossible are generally held to be invalid and damages for non-perform- 
ance will as a rule not be exacted in the event of contract frustration, 
that is, of supervening impossibility of performance. In criminal law 
there is no responsibility for conduct in a state of so-called ‘‘automatism,’’ 
the theory being that in such state a person does not ‘‘act voluntarily’’; 
the harm, though caused by the accused, could not have been avoided by 
him.®® But the law does not stop at this point. It also grants immunity 
to persons who violate the law under circumstances of exceptional stress 
without necessity of a showing that they ‘‘could not possibly’’ have acted 
otherwise than they did. This marks a turning point in the law of 
exemptions. To give rise to an exemption, the situation need not be one 
of ‘‘absolute impossibility.’’ A ‘‘relative impossibility,’’ more accurately, 
a very considerable reduction of the power of resistance to action or of 
the expectation of law-abidance, is also admitted as an exemption ground. 
The exemption in such instances is based, not upon fate or the ‘‘laws of 
nature’’ (‘‘natural law’’) of ‘‘absolute impossibility,’’ but upon another 
concept of ‘‘natural law’’: either a ‘‘law’’ derived from the ‘‘nature of 
man,’’ which teaches that men in general normally yield to certain excep- 
tionally strong psychological pressures, or a ‘‘natural law’’ in the sense 
of basic requirements of justice in the light of which it would appear 
grossly unfair to exact law-abidance from a person acting under such 
pressures. Thus, laws mostly do not demand compliance at the price of 
self-sacrifice or of surrender of vital human interests. 

In a number of specific provisions traditional law gives effect to the 
view that conduct ought not to be deemed criminal where circumstances 
are such that, considering human nature, men’s social ties or prevailing 
cultural standards, compliance cannot be expected. Paramount among 


58 See on this, American Law Institute Model Penal Code, Tentative Draft No. 4, 
Section 2.01(1) at p. 11 and comments at pp. 121-122 (April 25, 1955). 
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these provisions are those exempting from responsibility otherwise criminal 
acts committed under duress, in self-defense **® or the defense of others, 
as well as in states of ‘‘necessity.’’ In civil-law countries, testimonial privi- 
leges are accorded on the same ground.®® The exemption granted in 
Argentina to harborers and receivers without profit covers conduct favor- 
ing not only those closely related to the offender but also his intimate 
friends and those from whom he had received great benefits.** The law 
does not expect a man to refuse a haven to a friend or a benefactor even 
though the latter is a criminal and may indeed be dangerous. In these 
instances, the law expresses the view that certain interests deemed morally 
valuable (self-preservation, family ties, friendship, gratitude) may be 
asserted even at the cost of jeopardizing the administration of justice. 

In the last decades of the nineteenth century the German Reichsgericht, 
applying the rationale of such specific exemptions to cases not covered by 
statute, in due course elaborated a ‘‘general supra-statutory exemption 
ground of inexigibility of law abidance’’ (Unzumutbarkeit normgemdssen 
Verhaltens).°* The ‘‘principle of inexigibility’’ acquired renewed highly 
authoritative support in a much discussed decision rendered by the Great 
Senate in Criminal Matters of the Bundesgerichtshof of the German 
Federal Republic on February 17, 1954.°%° As is customary in civil-law 


59 This is not the only rationale of self-defense, as will be more fully shown below. 

60 In our law such privileges are intended exclusively to benefit the accused; hence, 
they may be waived by him. But in civil-law countries they are granted primarily in 
order to spare the witness a conflict of conscience and in order to protect various social 
ties of the witness, such as his marriage, kinship, professional relationships. On this 
see Vetter, Probleme des Zeugnisverweigerungsrechtes (1954), presenting the Swiss 
approach, which is most liberal, in stressing protection of the witness as against state 
interests. As regards German law, see, particularly, decision of the Bundesgerichtshof 
of Jan. 12, 1956 (III. Strafsenat), reported in 9 Neue Juristische Wochenschrift 599 
(1956); also Kleinknecht, Miiller, Reitberger, op. cit. note 48 above, comment to § 52, 
at p. 239 (‘*The right to refuse testimony is a personality right of the witness.’’). 
As to Spanish law, which grants witnesses privileges except where the crime is one 
of extreme gravity, t.e., attempt on the security of the state, public peace or the person 
of the Chief of State (Arts. 416, 418, Ley de Enjuiciamiento Criminal of Feb. 11, 1881), 
see Fenech, Derecho Procesal Penal 806, 822 (2d ed., 1952). In the Federal Code of 
Criminal Procedure of Argentina (Cédigo de Procedimientos en lo Criminal para la 
Justicia Federal y los Tribunales de la Capital y Territorios Nacionales, Ley No. 2372, 
Oct. 17, 1888, in Cédigo de Procedimientos en lo Criminal, in Cédigos y Leyes Usuales 
de la Republica Argentina (new ed., 1931), certain persons are not admitted to testimony 
in the interest of maintenance of professional secrecy (Art. 275, 1° to 5°), and relatives 
of the accused cannot be called as witnesses (Art. 278). 

61 Arts. 278, 279, Penal Code, note 46 above. 

62 For a summary of the pertinent older German cases published in Argentina, see 
Jiménez de Asta, ‘‘La ‘no exigibilidad de otra conducta,’’’ in 2 El Criminalista 321 
(2d ed., Buenos Aires, 1950); also La Ley y el Delito 441-445 (2d ed., 1954). 

686 Entscheidungen des Bundesgerichtshofs in Strafsachen (hereinafter cited 
B.G.H.St.) 46 (1954). The court held that, though a mother, by failing to prevent 
her minor daughter from continuing a sex relationship with the latter’s fiancé, had 
technically committed the crime of ‘‘pandering,’’ she could not be held responsible, 
since under the circumstances—the daughter’s pregnancy, danger of frustrating her 
marriage chances, social implications if authorities were called to help—obedience to 
law in fairness could not be demanded of the accused. 
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countries, which still consider themselves bound by a common Roman-law 
tradition—a unity comparable to that obtaining between countries of 
common-law background—the German ‘‘doctrine of inexigibility’’ became 
a significant issue in other countries, Italy, Spain and the countries of 
Latin America. 

True, Argentine decisions giving effect to the principle of ‘‘no exigi- 
bilidad de otra conducta’’ are very scarce indeed,®* and the principle has 
not been adopted, as has been the case in Germany, by the tribunal of last 
instance in criminal matters. But there is among these decisions at least 
one which may carry weight, for it was rendered by the present Chief 
Justice of the Supreme Court of Argentina, Dr. Benjamin Villegas 
Basavilbaso, at the time of decision Judge of the first instance in Criminal 
Matters of Buenos Aires.*° As regards doctrinal views, which are con- 
siderably more weighty in Argentina than in this country, Jiménez de 
Asta, whose writings are frequently cited in Argentine decisions, is a 
staunch supporter of the ‘‘prineciple of inexigibility,’’ which he justifies 
thus: 


As I see it, the law, which above and beyond its formal character 
is essentially functional, should never appear to those subject to it 
to be unjust. . . . We cannot say to simple honorable people: ‘‘Cer- 
tainly, Gentlemen, the law is just, but at times it perpetrates injustice 
and to correct these injustices of the species which the law represents, 
we have .. . the pardon.’’ Definitely, we neither can nor should say 
this to them. The [law] interpreter must [rather] make an effort to 
extract from law the idea of justice and seek it in the form of 
culture, which is the basis of law and which is hence, to this extent, 
not metalegal but part of the law itself, as the root is not alien to 
the tree.® 

But the principle of non-exigibility requires no such support as that 
offered by Jiménez de Asta. This principle is based upon considerations 
of fairness to the offender rather than of the impact of a decision upon 
others. It is, moreover, rooted in the simple finding that a law which 
imposes upon a man a duty which neither he nor anyone else under the 
circumstances would obey is a priort doomed to fail, since it is most 


64 For a discussion of these cases see Jiménez de Asta, ‘‘La ‘no exigibilidad de otra 
conducta,’ ’’ loc. cit. note 62 above. 

65 Jbid. The facts were as follows: A taxi driver, carrying a cabinet member to 
the Government mansion where the Minister’s immediate presence was ‘‘indispensable,’’ 
was stopped by a road block. Acting under the Minister’s order, the driver drove the 
car contrary to traffic laws, thereby injuring a pedestrian. Though the Minister lacked 
authority to issue an order to the driver, it was believed not to be ‘‘exigible’’ from the 
latter that he disobey such order under the circumstances. On appeal, reversed. Dis- 
cussion of the ‘‘non-exigibility’’ aspect of this case is the principal theme of Jiménez de 
Astia’s above-cited essay. 

66 Ibid. at 336. The principle of ‘‘inexigibility’’ is highly controversial, even in the 
country of its origin, Germany, though the courts recognize it. See Maurach, Deutsches 
Strafrecht, Allgemeiner Teil 304-305 (2d ed., 1958); Schoenke, Strafgesetzbuch, Kom- 
mentar 218 (7th ed., Schroeder, 1954), opposing the principle. However, it should be 
noted that national laws afford in most situations of ‘‘inexigibility’’ also other more 
specific defenses. 
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unlikely to induce the expected response. There is a difference, to be sure, 
between such law and one imposing upon a paralyzed person the ‘‘duty’’ 
to walk. But as a matter of legislative wisdom, this difference is not very 
great. A law which imposes either obligation is expected to provoke 
punishment rather than to prevent breach. Because of its overwhelming 
persuasiveness, the principle of ‘‘inexigibility’’ as a general exemption 
ground has appeared upon the legal seene, even though it has no statutory 
basis. It is in this sense a principle of ‘‘natural law’’ overriding positive 


‘ 


law prescriptions. 

When rejecting Israel’s defense, based in essence upon the principle 
of ‘‘inexigibility,’’ on the doctrinaire ground that the grant of a single 
exception from the absolute validity of positive law would bring about 
the latter’s collapse, the representative of Argentina apparently overlooked 
the fact that such exception, if admitted, would not have been the first 
‘‘opening’’ made in positive international law. As mentioned before, self- 
defense has been admitted into the fragile structure of that law, without 
so far causing it to collapse. This exception applies even where territorial 
sovereignty is involved. Self-defense, it should be noted, bears the same 
basic feature which the Argentine representative found highly objection- 
able in ‘‘inexigibility.’’°* It is an instance of ‘‘self-help.’’ 

When inquiring into the reasons for regarding self-defense as acceptable 
while rejecting a limine any consideration of inexigibility, one must search 
for rationales of the former, as distinct from those of the latter. Among 
the variety of rationalizations of the institution of self-defense that have 
been advanced throughout history, France, Spain, and many countries which 
follow the Spanish tradition, favor the view that in a situation of self- 
defense the individual enforces the legal order, functioning as an arm of 
the state which is itself unable to intervene.** This view, reflecting ideas 
of a distant past when self-help was the only type of law-enforcement, far 
from submitting an apologetic notion of self-help, posits it as a highly 
meritorious conduct on the part of the individual. When, by contrast to 
this view of self-defense, inexigibility is dismissed precisely on the ground 
that it condones self-help, the implication is that self-help is proper when 
it is exercised in behalf of the state but is not proper when it is practiced 
in the interest of an individual, however strong may be the pressure under 
which he acts and whatever may be the injustice which society has inflicted 
upon him. Interpretation of self-defense as a legal sanction rather than 
an exemption ground is reflected in the unique position accorded to this 
institution in international law. 

67 Dr. Amadeo in his speech before the Security Council on June 22, 1960, stressed 
that ‘‘if each State considered itself entitled, whenever it so desired, to . . . take justice 
into its own hands, international law would very soon be replaced by the law of the 
jungle.’’ U.N. Doe. S/P.V. 865, par. 34. 

68 For an excellent summary of philosophical and juristic views on the bases of self- 
defense, see 1 Quintano Ripollés, Comentarios al Cédigo Penal 90-95 (1946); for 
Argentina, see Jiménez de Asta, El Cédigo Penal Argentino 437-438 (2d ed., 1943); 
for a comparative study see Estudio de Legislacién comparada, introducing Jiménez de 
Asia and Carsi Zecarés, Cédigos penales Iberoamericanos 254, cited note 46 above. 
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It is submitted that in a system based on the ‘‘rule of law’’ and in 
accordance with contemporary notions of the relationship between the 
individual and the state, self-help cannot be justified except on the ground 
that under certain exceptional circumstances a different conduct cannot be 
demanded from the individual. Nor should any form of self-help 
be admitted in modern law unless it meets the test of ‘‘inexigibility of a 
different conduct.’’ There is no justification in our times for admitting 
self-defense as an exception beyond the limits of such test. By the same 
token, however, inexigibility itself ought to be taken to constitute an 
exemption. 

However narrowly conceived, the ‘‘principle of inexigibility’’ undoubt- 
edly applies to the Eichmann ease. Indeed, all the situations in which this 
principle was hitherto recognized or invoked are trivial as compared to 
the situation of Eichmann.** One might argue that, though this principle, 
which takes into consideration human emotions and motives, may apply to 
the abductors as individuals, it does not apply to the state of Israel, which 
is a juristic person. But if there ever was a sound reason for piercing 
the veil of a corporate entity, such reason obtains in the instant case. 
For there is hardly a man or a woman in the Government of Israel who 
has not personally experienced the impact of Eichmann’s crimes. 

It remains to be shown that the concrete situation in the case of 
Eichmann, the circumstances under which the conduct in issue occurred, 
fulfilled all the requirements of the applicability of the ‘‘inexigibility”’ 
exemption. Thus, if the purpose of the abduction was to bring Eichmann 
to justice in Israel, then it is necessary to show Israel’s ‘‘title’’ to try 
Eichmann. Within the ‘‘inexigibility’’ test, it is moreover demanded that 
the intensity of Israel’s ‘‘interest’’ in trying him was so great as to out- 
weigh any usual considerations of international law. It might also be 
appropriate to show that Israel could not have secured physical jurisdiction 
over Eichmann by legitimate methods. 

Proceeding from the hypothesis that Israel had abducted Eichmann, the 
problem of her ‘‘jurisdiction’’ over him must be related back to the time 
when he was still on Argentine territory; the jurisdictional issue must be 
viewed ‘‘as if’’ raised at the time when the alleged violation of international 
law occurred. ‘‘Universal jurisdiction’’ predicated upon custody of the 
defendant can have no application in this context, for although ‘‘juris- 
diction’’ is not excluded by abduction, it would be a petitio principu to 
base an exemption from the offense of abduction on the ground that the 
“‘right’’ to try the person concerned would arise once custody is secured. 
Nor could Israel prevail over Argentina on the basis of ‘‘universal 
jurisdiction.’’ Some other ‘‘jurisdictional link,’’ a link of ‘‘ preferential 
jurisdiction,’’ must rather be established for the purpose of the exemption. 


629 Among the cases cited by Jimenez de Asta in ‘‘La ‘no exigibilidad de otra 
conducta,’ ’’ loc. cit. note 62 above, there is a Spanish one which involves a problem 
of some magnitude: that of the insurgent Catalan government. In that case the 
prosecution conceded the validity in principle of the notion of ‘‘inexigibility,’’ but 
denied its applicability to the case in issue. 
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The fact is that Israel’s right and interest to try Eichmann, as existing 
at the crucial time, are distinguishable from any of the traditional juris- 
dictional claims or legal interests of any state in any trial. This claim 
and this interest are as unique as were the crimes with which Eichmann 
is charged and the rationalizations which gave these crimes the imprint 
of ‘‘acts of state.’’ 

Israel’s ‘‘jurisdictional link’’ with Eichmann at the time of the 
abduction, it is submitted, was based on what might be called ‘‘quasi- 
nationality’’ of his victims. These victims were ‘‘Jews’’ as defined by 
the Nuremberg laws, regardless of their nationality or residence. The 
definition of a ‘‘ Jew’’ by these laws met neither a scientific nor any other- 
wise clearly ascertainable standard. No single nation can thus claim 
jurisdiction to try National Socialist crimes against ‘‘Jews’’ qua Jews 
unless Israel asserts such jurisdiction by virtue of her self-identification 
with ‘‘Jews,’’ whatever meaning may be attributed to this term. One 
might question the need for a separate trial of crimes against ‘‘Jews,”’ 
precisely because there is no discrete reality corresponding to the National 
Socialist concept of a ‘‘Jew.’’ One might further point to the fact that 
members of other groups were also victims of the National Socialist regime. 
But the reasons favoring a special trial of crimes against ‘‘Jews’’ are 
overwhelming. 

**Jews’’ were a special target of the National Socialist regime of hate 
and destruction. Their persecution was more ‘‘total’’ and more ruthless 
than that directed against any other group. They were the only group 
for whom a “‘final solution’’ was planned and executed by the murder of 
six million of them, Eichmann serving as a strategist of that solution. 
This in itself would seem to justify a distinctive trial. But an even 
more important reason for such trial is derived from the protective, rather 
than punitive, function of criminal justice. The history of the diaspora 
is replete with persecutions of ‘‘Jews.’’ Ever since Biblical days they 
have been a distinctive cultural group ‘‘secattered abroad and dispersed 
among the people in all the provinees.’’*° This makes them easy targets 
of aggression. That they must be protected against such aggression, even 
within the confines of a ‘‘sovereign state,’’ such as was Hitler’s Germany, 
and notwithstanding such state’s legally unlimited jurisdiction over them,” 
requires special documentation. Such documentation will also serve as a 
warning to anyone who might in future undertake a ‘‘final solution’’ with 
regard to any other distinctive group. 

Israel asserts that it is not her intention to take vengeance on Eichmann. 

70 Esther 3, 8. There is no need in this context to identify the group’s cultural dis- 
tinctiveness. The fact is that it has been persecuted as ‘‘distinctive.’’ 

71German Jews were deemed German ‘‘nationals’’ for all purposes in which this 
status was detrimental to them, but for none of the purposes in which such status could 
be favorable to them. They were specifically deprived of ‘‘citizenship.’’ And yet 
such status as ‘‘nationals’’ of Germany was a bar to intervention of foreign countries 
in their behalf. Moreover, other countries often recognized them as German nationals, 
and this mostly worked to their detriment. On this see Silving, ‘‘ Nationality in Com 
parative Law,’’ 5 A. J. Comp. Law 410, at 418-419, and note 37. 
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Indeed, even if vengeance could still be asserted to be a meaningful end 
of criminal law, the idea of avenging Eichmann’s crimes would be a 
paradox. Murder of six million human beings simply cannot be 
‘‘avenged.’’ But most of these men, women and children, like the man 
who once led the Jewish people to freedom, the man who proclaimed laws 
which still govern a large portion of the civilized nations of today, Moses, 
have no graves.**?. A record must be made of their death and the conditions 
under which they died, as a warning against future aggression.”* This 
symbolic meaning is the import of the Eichmann trial. And it is precisely 
this meaning that only Israel can give to that trial. Israel’s special fitness 
to try Eichmann results from her mission as a haven of the survivors of 
the National Socialist regime and as a country created for the very purpose 
that crimes against ‘‘Jews’’ as a group may never be repeated. 

No legal treaty, statute, judicial decision, custom or doctrinal treatise 
could give Israel’s claim to try Eichmann a more persuasive support than 
does the legal ethics symbolized in the Roll of Esther.** The lesson taught 
by this most legalistic book of the Bible fits the facts of the Eichmann case 
with stupendous accuracy. The crime recorded in the book was ‘‘genocide,’’ 
attempted destruction of ‘‘a people.’’ This destruction was decreed in 
the then form of law, i.e., in writing sealed with the king’s ring,”® a 
‘*people’’ being given to one man ‘‘to do with them as it seemeth good to 
[him].’’*® Once sealed, the decree became final and irreversible. To 
meet the social necessity of the situation, a legal device was invented—a 
device which has since become part of every known legal system as the 
principle or institution of ‘‘self-defense.’’ Significantly, the latter was 
decreed in the form of law, as a ‘“‘legal right of self-defense.’’*’ Thus, 


72 Indeed, perhaps the source of the animosity against Jews, especially in the case 
of the Nazis who undertook to defy moral laws, has been the belief that Jews have 
originated moral laws. Notice Eichmann’s statement (Eichmann’s Own Story: Part II, 
in Life, Dec. 5, 1960, p. 146, at 161): ‘‘It is very depressing for me to think of that 
people writing laws over 6,000 years of written history.’’ By exterminating the Jewish 
people, the Nazis symbolically killed their own consciences. 

78 Prime Minister Ben-Gurion stated (Tel Aviv, May 27, 1960, see La Prensa, Buenos 
Aires, May 28, 1960): ‘‘In my opinion, the significance of Eichmann’s capture and 
of his trial in Israel consists in affording a possibility of revealing before an Israeli 
tribunal the entire process of the murder of Jews by the Nazis, so that Israeli youth 
learn the facts and remember them.’’ 

74 The Bible, of course, is not a formal source of international law. But many legal 
provisions of members of the international community are derived from the Bible. 
Biblical influence is particularly noticeable in French law. Thus, the French Penal 
Code (1810) uses the test of ‘‘lying in wait’’ (guet-apens) in the definition of murder 
(see Arts. 296, 298). Compare Deuteronomy 19, 11. Perjury is punishable by im- 
prisonment when committed in a case concerning a major crime (Art. 361, par. 1, ibid.), 
but if the person accused of crime was sentenced to a more severe punishment, the 
false witness is subject to the same punishment (Art. 361, par. 2, ibid.). Compare also 
Art. 362, par. 2, ibid. This follows the Biblical rule which imposes upon the false 
witness such penalty ‘‘as he purported to do unto his brother.’’ Deuteronomy 19, 19. 
In our law, the two-witness rule in treason is a classic example of Biblical influence. 

75 Esther 3, 6, 12. 76 Esther 3, 11. 

77 Esther 8, 8, 9-11. 
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what would seem to be a natural human reaction—self-defense—was trans- 
formed into a ‘‘positive natural right.’’ Haman, Eichmann’s Biblical 
prototype, was hanged on a ‘‘gallows fifty cubits high.’’** Obviously, the 
height of the gallows could not mean aggravation of punishment. It was 
rather symbolic of the visibility of justice done. Clearly, no one can more 
effectively document the Biblical ‘‘right of self-defense’’ of the people 
whom Eichmann sought to destroy than ‘‘a new Nation created and 
dedicated to the proposition’’ of serving as a haven of that people, regard- 
less of whether or not Israel is otherwise entitled to represent all Jewish 
people of the world. 

One might argue that the passive personality principle, basing juris- 
diction on the nationality of the victims of crime, is by no means generally 
recognized,’® and that its dubiousness is increased where the victims’ 
relationship to the state claiming jurisdiction is one of ‘‘quasi-nationality’’ 
rather than of nationality. But, in a system of law based upon respect 
for human dignity, there is no reasonable ground for denying a state the 
right of punishing crimes against the life and liberty of its nationals 
while permitting it to punish offenses, e.g., against its currency. Nor is 
there any reason in a personality-oriented legal system for deeming a 
formal nationality link to afford a stronger protective tie than does the 
unique relationship obtaining between the Jewish victims of the National 
Socialist regime and the state of Israel, the creation of which was so 
obviously connected with the crimes committed against them. 

Objections to Israeli jurisdiction over Eichmann have been raised on 
a variety of other grounds.*® The belief has been expressed that Eichmann 
should be tried by an international tribunal or that ‘‘if educational 
objectives are to be taken into account, consideration should then be given 
to the needs of Germany as well as those of Israel.’’ Doubts have been 
raised regarding the impartiality of an Israeli tribunal, on the grounds 
that Premier Ben-Gurion has pronounced Eichmann guilty in advance of 
trial and that ‘‘no Israeli lawyer was willing to undertake his defense.’’ 
Much weight has been also attributed to an allegedly ‘‘generally accepted 
principle of law that a man is entitled to be tried where his offense is 
charged to have been committed.’’ 

78 Esther 5, 14; 7, 10. 

79 On the conflicting positions as regards the problem of jurisdiction of a state to 
punish aliens for crimes committed against its nationals abroad, see Bishop, Interna- 
tional Law, Cases and Materials 358-364 (1953); cf. also Briggs, The Law of Nations 
577 (2d ed., 1952). In Harvard Research in International Law, Jurisdiction with 
Respect to Crime, note 29 above, at 578-579, the view is indeed expressed that the 
passive personality principle is less justifiable than the universality principle and that, 
to the extent that the former may be supported, its purposes are equally well served by 
the latter. But the universality principle can hardly resolve conflicting claims to 
jurisdiction or indeed support any claim to jurisdiction not based upon custody of the 
defendant. The contention advanced in the present paper is that Israel’s claim to try 
Eichmann takes precedence over jurisdictional claims of any other state. 

80 The objections stated in the following paragraphs have been raised by Mr. Telford 


Taylor, ‘‘Large Questions in the Eichmann Case,’’ New York Times Magazine, Jan. 
22, 1961, pp. 11, 22, 23 and 25. The passages in quotes are taken from this article. 
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Two arguments have been advanced in support of the jurisdiction of 
an international tribunal: that the crimes with which Eichmann is charged 
are offenses against ‘‘humanity’’ and not only against the Jewish people, 
and that an international trial would promote development of interna- 
tional criminal law. To add emphasis to the first-mentioned argument a 
strange comparison has been invoked between Eichmann’s trial in Israel 
and a hypothetical trial of the ‘‘lawless killing of a Negro in the South’’ 
before a court in a ‘‘ ‘Negro state,’ such as Ghana or Guinea.”’ 

Undoubtedly, Eichmann’s crimes were also crimes against ‘‘humanity,”’ 
and there is no reason to deny concurrent jurisdiction of an international 
tribunal. However, in resolving a potential conflict of jurisdictions it 
may be pertinent to note that ‘‘humanity’’ is a word of many meanings 
and that Israel has this advantage over the states that would be represented 
in an international tribunal: Israel has never ‘‘recognized’’ the murderous 
regime of Adolf Hitler; nor did she ever regard its acts as ‘‘acts of 
state’’; nor was she in a position to admit its victims to her shores. 
Israel cannot be charged with having ‘‘kept silent at a time such as this.’’ ** 
Indeed, the ‘‘educational objectives’’ of Eichmann’s trial must not be 
confined to either Israel or Germany. The ‘“‘civilized world’’ must learn 
that the concept of ‘‘crimes against humanity’’ is but an incident of a 
general comprehensive notion of ‘‘humanity’’ in the light of which man- 
kind has a primary duty of preventing crimes such as those of Eichmann. 
Trying the perpetrators is not enough. 

True, ‘‘the essence of law is that a crime is not committed only against 
the victim, but primarily against the community whose law is violated.’’ 
But at the present stage of international law, the international society of 
states is not the sole ‘‘community’’ invested with authority to proscribe 
and punish criminal conduct. Nor is it a primary authority of such 
proscription or enforcement. Were it otherwise, one might indeed argue 
that the Negro-killer in the above-cited simile should be tried by an 
international tribunal. That no such trial by an international tribunal 
is necessary in this case is demonstrated by the recent record of courts 
in this country, which have consistently and courageously protected the 
rights of the Negro minority, thus affording an effective assurance that 
crimes such as Eichmann’s could not happen here. 

Perfect ‘‘impartiality’’ in trying Eichmann’s crimes is an Utopian 
goal, by whatever tribunal he might be tried. That there is no exceptional 
reason for distrusting Israeli justice in this case is evidenced by the fact 
that his captors preferred delivering him for trial to meting out lynch 
justice. Premier Ben-Gurion, of course, is not a member of the Judiciary 
Branch but the head of the Executive, and his expression of opinion 
regarding Eichmann’s guilt carries no greater weight than similar allega- 


81 Esther 4, 14. The translation in the text is that of the author. In a moving 
booklet entitled ‘‘Guilt’’ (Die Schuld), Karl Jaspers expressed the view that the 
responsibility of the German people for the crimes committed by the Nazi regime 
consists in a failure to come to the rescue of persecuted Jews. In the author’s opinion, 
keeping silent when injustice is done to one’s neighbor is complicity in such injustice. 


1961] IN RE EICHMANN: A DILEMMA OF LAW AND MORALITY 335 


tions ordinarily made by the prosecution. The reluctance of Israeli 
lawyers to undertake Eichmann’s defense is the product of a tradition 
which demands from counsel for the defense not impartiality but rather 
readiness to shed tears for his client.** But legal assistance was provided 
for Eichmann and adequately paid by the Israeli Government.* 

International law, as is well known, has been developed by national as 
well as by international agencies. In any event, the latter might appropri- 
ately at this time concentrate their efforts on legislative action, ¢.e., formu- 
lation of an international penal code, the absence of which constituted a 
major weakness of Nuremberg justice.** 

The allegedly general principle of law entitling a man to be tried where 
his offenses are charged to have been committed is rendered nugatory in 
the case of Eichmann by the fact that his offenses were committed in a 
great number of places. Application of the territoriality principle in this 
instance would thus lead to an arbitrary choice. Nor is there any par- 
ticular inherent virtue in this principle, as has been apparently assumed 
on the basis of an erroneous conception of legal history and international 
law.*®> The merit of this principle in normal eases lies in its normal 
functioning, namely, in affording a defendant trial by a predetermined 


82 Ferguson v. Moore, 98 Tenn. 342, 343, 39 S.W. 341 (1897). 

88 Could failure of lawyers of other countries to volunteer to defend Eichmann be 
taken as evidence of special ‘‘ partiality’’? 

84 Formulation of such penal code is seriously handicapped by a divergence of criminal 
law ideologies in common-law and code countries. Understanding can be reached more 
easily in the course of theoretical discussion than in the course of ad hoc judicial 
measures. 

85 The territorial element in law is traceable to a primitive belief in a magic operation 
of ‘‘land’’ as a punishing agent. Traces of such belief may be found in the Biblical 
view that the land is ‘‘defiled’’ by sin, that it denies its fruit to a sinner, and that it 
must be cleansed by his punishment. See, e.g., Num. 35, 34; Deuter. 24, 4; Gen. 3; 17; 
4; 10. It is uncertain when exactly the territorial principle of jurisdiction, as formu- 
lated in our law, made its first appearance. ‘‘Lex’’ in the phrase ‘‘ per legem terrae’’ 
in Germanic law meant not ‘‘law’’ but a mode of proof. See, on this, Silving, ‘‘The 
Oath I,’’ 68 Yale Law J. 1329, at 1364 (1959). The essence of ‘‘jury trial’’ was 
not its locality but its method: jurors were originally ‘‘witnesses.’’ The locality of 
trial became important because on it depended the availability of witnesses. It is 
pertinent to note that in the case of Eichmann, witnesses are more readily available 
in Israel than perhaps in any other country. 

The dogmatic general statement that a defendant is ‘‘entitled to be tried where his 
offense is charged to have been committed’’ has no support in international law authori- 
ties. It is amply controverted by the acceptance of other jurisdictional principles, 
including the principle of ‘‘universal jurisdiction,’’ in many penal codes. Indeed, 
contrary to the position taken by the Harvard Research in International Law, Jurisdic- 
tion with Respect to Crime, note 29 above, at 582 (comment to Art. 10 of the 
Harvard Draft Convention), penal codes often expressly dispense with the requirement 
that a crime within universal jurisdiction qualify as crime within the law of the place 
of commission. See, e.g., § 4(3), Nos. 3, 4, 7, 8 and 9, German Penal Code, as amended 
by the Third Criminal Law Amendment Act of Aug. 4, 1953 (B.G.Bl. Pt. I, at 735); 
Art. 9, Polish Penal Code of 1932 (text as in force Sept. 1, 1958, Kodeks karny, 9th ed., 
Wydawnictwo prawnicze, Warsaw, 1958); Art. 8, letters (e) to (k), Greek Penal Code 
of 1950 (German trans. by Karanikas, 1953). 
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Two arguments have been advanced in support of the jurisdiction of 
an international tribunal: that the crimes with which Eichmann is charged 
are offenses against ‘‘humanity’’ and not only against the Jewish people, 
and that an international trial would promote development of interna- 
tional criminal law. To add emphasis to the first-mentioned argument a 
strange comparison has been invoked between Eichmann’s trial in Israel 
and a hypothetical trial of the ‘‘lawless killing of a Negro in the South’’ 
before a court in a ‘‘ ‘Negro state,’ such as Ghana or Guinea.”’ 

Undoubtedly, Eichmann’s crimes were also crimes against ‘‘humanity,”’ 
and there is no reason to deny concurrent jurisdiction of an international 
tribunal. However, in resolving a potential conflict of jurisdictions it 
may be pertinent to note that ‘‘humanity’’ is a word of many meanings 
and that Israel has this advantage over the states that would be represented 
in an international tribunal: Israel has never ‘‘recognized’’ the murderous 
regime of Adolf Hitler; nor did she ever regard its acts as ‘‘acts of 
state’’; nor was she in a position to admit its victims to her shores. 
Israel cannot be charged with having ‘‘kept silent at a time such as this.’’ ** 
Indeed, the ‘‘educational objectives’’ of Eichmann’s trial must not be 
confined to either Israel or Germany. The ‘‘civilized world’’ must learn 
that the concept of ‘‘crimes against humanity’’ is but an incident of a 
general comprehensive notion of ‘‘humanity’’ in the light of which man- 
kind has a primary duty of preventing crimes such as those of Eichmann. 
Trying the perpetrators is not enough. 

True, ‘‘the essence of law is that a crime is not committed only against 
the victim, but primarily against the community whose law is violated.’’ 
But at the present stage of international law, the international society of 
states is not the sole ‘‘community’’ invested with authority to proscribe 
and punish criminal conduct. Nor is it a primary authority of such 
proscription or enforcement. Were it otherwise, one might indeed argue 
that the Negro-killer in the above-cited simile should be tried by an 
international tribunal. That no such trial by an international tribunal 
is necessary in this case is demonstrated by the recent record of courts 
in this country, which have consistently and courageously protected the 
rights of the Negro minority, thus affording an effective assurance that 
crimes such as Eichmann’s could not happen here. 

Perfect ‘‘impartiality’’ in trying Eichmann’s crimes is an Utopian 
goal, by whatever tribunal he might be tried. That there is no exceptional 
reason for distrusting Israeli justice in this case is evidenced by the fact 
that his captors preferred delivering him for trial to meting out lynch 
justice. Premier Ben-Gurion, of course, is not a member of the Judiciary 
Branch but the head of the Executive, and his expression of opinion 
regarding Eichmann’s guilt carries no greater weight than similar allega- 


81 Esther 4, 14. The translation in the text is that of the author. In a moving 
booklet entitled ‘‘Guilt’’ (Die Schuld), Karl Jaspers expressed the view that the 
responsibility of the German people for the crimes committed by the Nazi regime 
consists in a failure to come to the rescue of persecuted Jews. In the author’s opinion, 
keeping silent when injustice is done to one’s neighbor is complicity in such injustice. 
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tions ordinarily made by the prosecution. The reluctance of Israeli 
lawyers to undertake Eichmann’s defense is the product of a tradition 
which demands from counsel for the defense not impartiality but rather 
readiness to shed tears for his client.** But legal assistance was provided 
for Eichmann and adequately paid by the Israeli Government.** 

International law, as is well known, has been developed by national as 
well as by international agencies. In any event, the latter might appropri- 
ately at this time concentrate their efforts on legislative action, 7.e., formu- 
lation of an international penal code, the absence of which constituted a 
major weakness of Nuremberg justice.** 

The allegedly general principle of law entitling a man to be tried where 
his offenses are charged to have been committed is rendered nugatory in 
the case of Eichmann by the fact that his offenses were committed in a 
great number of places. Application of the territoriality principle in this 
instance would thus lead to an arbitrary choice. Nor is there any par- 
ticular inherent virtue in this principle, as has been apparently assumed 
on the basis of an erroneous conception of legal history and international 
law.*® The merit of this principle in normal cases lies in its normal 
functioning, namely, in affording a defendant trial by a predetermined 


82 Ferguson v. Moore, 98 Tenn. 342, 343, 39 S.W. 341 (1897). 

83 Could failure of lawyers of other countries to volunteer to defend Eichmann be 
taken as evidence of special ‘‘ partiality’’? 

84 Formulation of such penal code is seriously handicapped by a divergence of criminal 
law ideologies in common-law and code countries. Understanding can be reached more 
easily in the course of theoretical discussion than in the course of ad hoc judicial 
measures. 

85 The territorial element in law is traceable to a primitive belief in a magie operation 
of ‘‘land’’ as a punishing agent. Traces of such belief may be found in the Biblical 
view that the land is ‘‘defiled’’ by sin, that it denies its fruit to a sinner, and that it 
must be cleansed by his punishment. See, e.g., Num. 35, 34; Deuter. 24, 4; Gen. 3; 17; 
4; 10. It is uncertain when exactly the territorial principle of jurisdiction, as formu- 
lated in our law, made its first appearance. ‘‘Lex’’ in the phrase ‘‘ per legem terrae’’ 
in Germanic law meant not ‘‘law’’ but a mode of proof. See, on this, Silving, ‘‘The 
Oath I,’’ 68 Yale Law J. 1329, at 1364 (1959). The essence of ‘‘jury trial’’ was 
not its locality but its method: jurors were originally ‘‘witnesses.’’ The locality of 
trial became important because on it depended the availability of witnesses. It is 
pertinent to note that in the case of Eichmann, witnesses are more readily available 
in Israel than perhaps in any other country. 

The dogmatic general statement that a defendant is ‘‘entitled to be tried where his 
offense is charged to have been committed’’ has no support in international law authori- 
ties. It is amply controverted by the acceptance of other jurisdictional principles, 
including the principle of ‘‘universal jurisdiction,’’ in many penal codes. Indeed, 
contrary to the position taken by the Harvard Research in International Law, Jurisdic- 
tion with Respect to Crime, note 29 above, at 582 (comment to Art. 10 of the 
Harvard Draft Convention), penal codes often expressly dispense with the requirement 
that a crime within universal jurisdiction qualify as crime within the law of the place 
of commission. See, e.g., § 4(3), Nos. 3, 4, 7, 8 and 9, German Penal Code, as amended 
by the Third Criminal Law Amendment Act of Aug. 4, 1953 (B.G.Bl. Pt. I, at 735) ; 
Art. 9, Polish Penal Code of 1932 (text as in force Sept. 1, 1958, Kodeks karny, 9th ed., 
Wydawnictwo prawnicze, Warsaw, 1958); Art. 8, letters (e) to (k), Greek Penal Code 
of 1950 (German trans. by Karanikas, 1953). 
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tribunal and a law defined in advance of crime. The latter aspect is 
better afforded in the Eichmann ease by trial in Israel than by trial under 
the territorial principle. Certainly, trial by a German court under 
German law, which Mr. Taylor apparently considers as a choice second 
only to an international trial, would raise graver doubts from the 
standpoint of a ‘‘rule of law’’ than adjudication by any other tribunal. 
Application by any court other than German of the ‘‘universal law,’’ in- 
cluding the normal German law, against killing is one thing and applica- 
tion of the latter law by a German court to acts committed under a specific 
German ‘‘governmental’’ exemption is another.*® One might indeed ques- 
tion the propriety of dissociating normal German rules on jurisdiction as 
in force at the time of commission from the total complex of the then 
German law, which included the special National Socialist provisions, 
and of applying these jurisdictional rules to crimes committed under such 
provisions. 

True, one might argue that the forum of Israel constitutes a ‘‘special 
eourt’’ for the trial of crimes committed before its establishment. How- 
ever, the same argument applies to the Nuremberg international tribunal.** 
Jurisdiction of the Israeli court, as that of the Nuremberg tribunal, can be 
justified on the ground that there is crime so enormous, injustice so flagrant, 
that existing institutions, however rational, just and functional they might 
be, must yield. For no sane legislator could have contemplated such 
crime to be even possible and no tribunal could have been provided for 
its adjudication in advance. 

Thus, there appears to be no need to resort to ‘‘universal jurisdiction,’’ 
which in the context of the issue before the Security Council had no 
application, though it validly supports present Israeli authority to try 
Eichmann. Parenthetically, it may be noted that the ‘‘universality 
principle,’ far from representing a nationalistic territorial sovereignty 
approach,* is rather aimed at assuring trial of offenses, wherever com- 


‘ 


86 It should be noted that many German jurists resent the fact that the Allied Control 
Council imposed upon German law the retroactivity principle, adopted in legislation on 
war crimes, crimes against peace and against humanity. See, for example, Maurach, 
op. cit. 103. Countries other than Germany have a better standing to deny the one- 
time ‘‘existence’’ of the National Socialist exemption against killing, since they have 
never positively recognized it. 

87 The issue is not only that the crimes were committed before punishment was pro- 
vided for—this objection may be answered by referring to the universal law on 
homicide—but that the tribunal was established ex post facto. 

88 Mr. Taylor challenges Mr. Ben-Gurion’s artless invocation of ‘‘universal jurisdic- 
tion’’ by saying: ‘‘The victims of the Nazi ‘final solution of the Jewish problem,’ in 
which Eichmann is implicated, were in the power of the Third Reich then, just as Eich- 
mann is now in the power of Israel. If Israel as a sovereign nation is not ‘answerable 
to any external authority’ for its handling of Eichmann, neither was the Third Reich (or 
Eichmann) for its handling of the Jews.’’ The author adds: ‘‘It is indeed a bitter 
irony that arguments once used by Hitler are now echoed by those who assume to 
speak for the people he sought to exterminate. They are based on an absolute national- 
ism which is irreconcilable with the very idea of international law, and would put beyond 
its reach the conduct of Eichmann or of Adolf Hitler himself.’’ This statement 
evidences such obvious misconception of ‘‘universal jurisdiction’’ and the philosophy 
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mitted, which are considered as constituting universal crimes against 
mankind, such as brigandage, the predecessor of war crimes.*® 

The same facts which justify Israel’s unique jurisdiction over Eichmann 
also show the intensity of her interest in trying him. They thus support 
the contention of inexigibility that Israel abandon or jeopardize her claim 
to such jurisdiction. 

Could Israel have secured extradition of Eichmann? Argentina claimed 
that Israel should have initiated lawful proceedings for the trial of Eich- 
mann, but at the same time alleged that, under the Genocide Convention, 
the crimes with which Eichmann is charged are triable either in the 
country in which they were committed or by an international tribunal.*° 
The belief has been also expressed that Israel’s jurisdiction is excluded 
by the fact that she did not exist as an independent state at the time of 
Eichmann’s crimes.** As regards extradition, the very Argentine news- 
paper reports, which quote Argentina’s suggestion that Israel initiate 
lawful proceedings, are immediately followed by news of hitherto unsuc- 
cessful efforts made by Germany in other cases to secure such extradition 
from Argentina.*? Though the argument denying Israel’s jurisdiction over 
Eichmann on the ground of her creation as a nation after commission of 
the crimes in issue does not add anything to the general ex post facto 
argument,® in realistic terms it may have impeded Israel’s efforts to obtain 
extradition by use of normal methods. But first of all, there was ample 
reason, founded on experience, for believing that Eichmann would disap- 


underlying this principle, as to call for but a brief answer. Hitler did not invoke 
‘universal jurisdiction’’ to ‘‘try’’ Jews; he did not ‘‘execute’’ them but ‘‘extermi- 
nated’’ them. Nor did he assume to do so on the ground of anything they allegedly 
‘“did’’; he ‘‘exterminated’’ them for what they allegedly ‘‘were.’’ Indeed, his 
program of ‘‘extermination’’ extended to infants. 

89 For an excellent presentation of the origin of the concept of ‘‘war crimes’’ in 
that of ‘‘brigandage’’ as a ‘‘universal crime,’’ see Cowles, ‘‘ Universality of Juris 
diction Over War Crimes,’’ 33 Calif. Law Rev. 177 (1945). The basis of ‘‘ universal 
jurisdiction’’ is not territorial sovereignty but the universality of the crimes subject 
to such jurisdiction. Custody of the defendant is a condition of the exercise of such 
jurisdiction, but it is not mere custody that gives any state that holds a defendant 
charged with such crime the right to try him. That right is rather based on the 
humanitarian idea that there are crimes that affect mankind and, for this reason, may 
be tried by any state representing mankind. 

Attention is also drawn to the fact that, while one of the reasons on which ‘‘ universal 
jurisdiction’’ over pirates is founded may be ‘‘ because their crimes are committed on 
the high seas, beyond the bounds of territorial sovereignty,’’ this reason is not applica- 
ble in the case of ‘‘ brigands’’ or ‘‘war criminals,’’ or indeed in the case of the numer- 
ous offenders whose crimes are triable under the principle of ‘‘ universal jurisdiction’’ as 
adopted by many penal codes. 

90 See Argentina’s note to Israel of June 8, pars. 4 and 7, note 33 above. 

%1 This point was stressed, among others, by Tunisia. See U.N. Doc. S/P.V. 867, 
par. 76. It might be interesting to inquire whether Tunisia abstained from adjudicating 
crimes committed before she became independent. 

92See La Prensa, June 10, 1960, reporting a United Press report from Amsterdam, 
June 9; La Nacién, June 11, 1960, citing a report from Bamberg, Germany; see also 
La Prensa, June 15, 1960 (regarding the extradition request re Josef Mengele). 

93 Compare note 87 above. 
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pear again ‘‘at the slightest alarm.’’°* Under the circumstances, ‘‘abduc- 
tion’’—if, indeed, there was one—was the only means of obtaining physical 
jurisdiction over Eichmann. 

Even had Israel’s conduct prima facie constituted a ‘‘breach of an 
international law obligation,’’ under the peculiar circumstances of the case 
it could not be demanded of her that she abide by the law. Hence, Israel’s 
conduct was not ‘‘illegal,’’ even though it contravened prima facie a rule 
of international law. Analytically, it is indeed improper to say that her 
conduct ‘‘constituted a breach of an international obligation,’’ since that 
conduct qualified as falling within an exemption from the scope of the 
binding force of such obligation. 


III. THe Conrurct or LAw AND MoRALITY IN THE Ligut oF LEGAL History ; 
EMERGENCE OF THE NOTION OF MintimMuM DEMANDS OF MORALITY 


Argentina’s contention, as seen, was that toleration in a single case, 
however exceptional its facts might be, of an invasion of sovereignty would 
result in a total breakdown of international law. Israel’s condemnation 
by the Security Council in a sense implies recognition of this contention, 
for surely no stronger case than that of Eichmann can be conceived that 
might afford a basis for allowing an exception. The fact is, however, that 
this condemnation, which disregarded the exceptional, unique features of 
the case, is not apt to strengthen the integrity of positive international law. 
The Argentine representative emphasized that law need not always be 
popular or meet ‘‘the sentiments of the multitude.’’ It is unnecessary to 
dispute the validity of the total scope of this sweeping statement. For 
the issue raised by the Eichmann case is very limited. It is confined 
to the question: May or can law contravene the basic minimum demands 
of morality of human beings everywhere? The terms ‘‘may or can’’ raise 
significant methodological jurisprudential problems. These will be dis- 
cussed in the last part of this article. The object of the present section 
is to present a compromise solution between law and morality or positive 
and natural law, suggested by an example afforded by national law. It 
may be important to repeat that rules or developments of a national legal 
system should by no means be taken as direct patterns of international 
law. These rules and developments must be viewed on their merits, that 
is, as indicating either necessary or wise solutions. 

The submission of the introductory statement of this paper has been that 
international law ought to develop in a direction fitting our age of science, 
that is, toward acceptance of humanistic ideals symbolizing ultimate and 
complex human values and aspirations. These values and aspirations 
constitute the substance of the ‘‘equity’’ concept of our age. Acceptance 
of such modern ‘‘equity’’ should primarily advance within the framework 
of the ordinary and established forms of positive international law. This, 
in fact, is a demand of a ‘‘government of laws’’ or ‘‘rule of law.’’ But 


94 See statement of Mr. Berard, French representative, in the U.N. Security Council 
debate, U.N. Doe. S/P.V. 867, par. 60. 
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the history of legal development abundantly demonstrates that such gov- 
ernment is an ideal which can never be fully realized. This is due to 
limitations of linguistic communication, which is the primary tool of law 
as a verbal discipline, and to the essential uniqueness of human life 
situations which do not ever precisely fit into the framework of an abstract 
proposition. Wherever it becomes necessary to fill the logically unavoid- 
able gap that exists between such abstract proposition of positive law 
and a concrete case, adequate consideration ought to be given to the 
humanistic aspects of the individual life situation. Indeed, equity con- 
siderations are thus admitted today in international law in the vast area 
of treaty interpretation. But, as stated, this level of international law 
development that takes place within the normal process of rule-making 
and application is not in issue here. The Eichmann case rather raises 
the issue of rule-making contra legem, of the progress of law through 
recognition of the norm-creating power of ‘‘facts’’ or the morality ema- 
nating from them, where they clash with positive law. It poses the 
problem of the proper resolution of a conflict between positive law and 
morality or natural law. While this conflict in the instant case involves 
limited areas of positive and natural law, namely, a single infringement 
upon a narrow territorial sovereignty interest, without ‘‘consequential’’ 
harm, on the one hand, and a vital humanistic value of universally recog- 
nized validity, on the other hand, it may be instructive to present by way 
of background information how conflicts between law and morality have 
been generally resolved in legal history. For it is against this background 
that we may be able to evaluate the scope of the ‘‘necessity’’ and/or 
‘*desirability’’ of certain solutions that are proposed in this paper. 

All early law is characterized by rigidity and ritualism. In early 
thought, performance of certain ceremonies directly brings forth definite 
external effects, e.g., rain. Similarly, in law, the speaking of certain 
formalized words and/or the touching of certain objects sets in motion 
magic forces that produce predetermined legal results; they create certain 
well-defined ‘‘statuses,’’ which are viewed as inflexible ontological realities 
or entities. From these ‘‘statuses’’ have grown ‘‘law’’ and ‘‘rights’’ oz 
modern law. We may find a parallel to this conception of the sources and 
nature of ‘‘law’’ and ‘‘right’’ in ancient myths and fairy tales, in which 
the touch of a magic wand produces an entity, a fairy or a witch, that 
once born, has an independent ‘‘existence’’ and acts as an autonomous 
personification of the forces of ‘‘good’’ and ‘‘evil,’’ benefiting or haunting 
men. The ‘“‘law’’ that punishes and the ‘‘right’’ that benefits operate 
like the fairy or the witch, by force of fate. They are ‘‘existentially’’ 
fixed and operationally constant. Exemptions are not conceivable and 
variants in circumstances are overlooked. The ‘‘ius Quiritium’’ of the 
early Roman law and the ancient ‘‘common law’’ were still in a sense 
“‘laws’’ of that type and produced ‘‘rights’’ of that nature. This 
did not imply absence in law of what was then believed to be ‘‘religion”’ or 
‘‘morality.”’ Indeed, ‘‘morality’’ at that stage was of the same type, and 
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was not clearly differentiated from ‘‘law.’’® ‘‘Legal’’ and ‘‘moral’’ 
considerations were one. These systems of early law were ‘‘positivistic’’ 
in the sense that forms fixed in advance produced predetermined defined 
statuses.°*° The medium whereby a decisive transformation from a con- 
ception of law’s concrete and inflexible existence, in which symbol and 
reality were identified, to one of limited abstract ethical function, conceived 
to be flexible, was achieved by a process consisting of two stages: 
(1) differentiation of morality from law; (2) conscious incorporation of 
the former in the latter. 

First there came realization that ‘‘conscience’’ is not merely a reflection 
of legal rule, but may indeed at times be contrasted with the latter. In 
the common law the conflict of ‘‘law’’ and ‘‘conscience’’ became explicit 
by the presence of two sets of tribunals, the tribunals administering 
ritualistic rigid ‘‘law’’ and another authority wielding the powers of 
‘feonscience.’’ Though no comparable conflict of jurisdictions obtained 
in the Roman system, the substantive conflict of two competing legal 
‘forders’’ was equally strong. The Roman praetor performed the function 
of an authority of conscience in a less direct manner than did his ecclesiastic 
counterpart in English law, the Chaneellor. But essentially the socio- 
logical operation of both agencies may be reduced to the same basic 
formula. Neither the praetor nor the Chancellor denied the validity or 
authority of formal ‘‘law.’’®’ The position of both rather reflected a 
dualistic notion that may be best summarized in words such as these, 
addressed to a claimant: ‘‘Yes, son, at law, you have a right; but in 
conscience and in fairness, you are quite wrong; and for this reason, you 
must not assert your legal right.’’ The Chancellor, being an ecclesiastic, 
might add: ‘‘Aren’t you ashamed to assert it?’’; while the Roman praetor, 
conscious of his imperium, would rather stress: ‘‘I won’t give you an action 
(actionem denegabo) and there goes your ‘right.’’’ Since the voice of 
*feonscience’’ was backed by power, it prevailed over ‘‘law.’’ Indeed, as 


95 Of course, rather early in Roman law there already obtained a difference between 
‘*ius’’ and ‘‘fas,’’ the latter being religious ‘‘law.’’ 

96 No distinction was drawn between ‘‘laws of nature,’’ that is, those governing the 
physical universe, and ‘‘laws’’ governing men’s conduct. In fact, there are languages 
in which there is often no distinction between the future tense and an imperative. Such 
is the language of the Bible, debrew. But this should not be taken to imply that 
description precedes normative regulation. Actually, the converse relation obtains, 
as shown by Kelsen. See his Society and Nature (1943). 

97 This is true of Roman law, even though the praetor was deemed to function not 
only ‘‘adiuvandi, vel supplendi,’’ but also ‘‘corrigendi iuris civilis gratia.’’ Digest 
1.1.7.1. As regards English law, notice the following statement by Lord Ellesmere in 
Earl of Oxford’s Case, 1 Chan. Rep. 1, 21 Eng. Rep. 485 (1615): ‘‘[I]n this Case 
there is no opposition to the Judgment; neither will the Truth or Justice of the Judgment 
be examined in this Court, nor any circumstance depending thereupon; but the same 
is justified and approv’d; and therefore a Judgment is no let to examine it in Equity, 
so as all the Truth of the Judgment, etc., be [not] examin’d ... [W]hen a Judgment is 
obtained by Oppression, Wrong and hard Conscience, the Chancellor will frustrate and 
set it aside, not for any error or defect in the Judgment, but for the hard Conscience 
of the Party.’’ 1 Chan. Rep. at 7, 10. 
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it became effective, it gradually emerged as authoritative ‘‘law,’’ a “‘tus 
praetorium’’ or ‘‘equity’’ conceived as a new type of positive law, com- 
peting with formal positive law. In due course, the two types of law 
merged into one, a positive law combining formal law and morality. In 
turn, new ideas of ‘‘justice’’—‘‘justice’’ beyond law—developed, chal- 
lenging the ‘‘law’’ which now reflected ancient morality, and as they 
’ ever new notions of ‘‘justice’’ emerged. Nor will 


were ‘‘incorporated,’ 
’ progresses. 


this process ever end as long as the idea of ‘‘ justice’ 

Against the background of these historical resolutions of the conflict of 
‘‘law’’ and ‘‘equity,’’ let us consider the modern disposition of such 
conflict, known in modern jurisprudence as the conflict of ‘‘positive’’ and 
‘‘natural law.’’ The process of resolution is rather similar, but it is 
important to note some limitative aspects of the modern disposition. 

At some stage—though the time of first appearance may be uncertain— 
or ‘‘natural law’’—the ‘‘natural 
> can be 


there emerged a novel idea of ‘‘ justice 
law’’ calling for ‘‘positivism’’ in law. According to it, ‘‘justice’ 
afforded only by adherence to certain form requirements: only ‘‘ positive 
law,’’ law issued in the ‘‘form of law,’’ is ‘‘just’’ or ‘‘natural,’’ for it 
alone can guarantee the most important object of man’s yearning—security 
of mind. Man’s very ‘‘nature,’”’ his ‘‘natural right’’— 
‘*nositive.’’ Thus, 
Even 


and peace 
Montesquieu thought—demands above all that law be 
security and peace came to override all considerations of contents. 
a bad statute was deemed better than arbitrary giving of a ‘‘just’’ decision. 
The ‘‘natural law’’ origin of ‘‘positivism’’ proved embarrassing to the 
latter and was accordingly suppressed. Great efforts were exerted to refer 
**positivism’’ to ‘‘positivist’’ sources. Positivists disparagingly charged 
each other with the sin or logical or aesthetic error of ‘‘natural law.’’ Can 
‘“‘law’’ be ‘‘unjust’’? Some jurists thought the very positing of the 
problem absurd. ‘‘Positive law’’ exhausts ‘‘law’’; once an enactment is 
duly issued in the ‘‘form of law,’’ the question of its ‘‘justice’’ or 
**injustice’’ is foreclosed. That which the legislator proscribes is ipso 
facto ‘‘wrongful’’ and that which he permits is thereby ‘‘lawful.’’ Said 


the prominent German jurist, Beling: 


The legislator would have to be insane were he to punish acts which 
are not contrary to the legal order. It would be ridiculous to punish 
a man whose act is not wrongful within the meaning of law.** 


Radbruch alleged that of the three ends of law—utility, justice and 
security—the last one must always prevail over the others.* 


%8 Beling, Die Lehre vom Verbrechen 31-32 (1906). 

8° For discussion of Radbruch’s original philosophy of law and the changes introduced 
by him under the impact of his experience during the National Socialist regime, see 
Erik Wolf, ‘‘Revolution or Evolution in Gustav Radbruch’s Legal Philosophy,’’ 3 
Natural Law Forum 1 (1958); also Fuller, ‘‘ American Legal Philosophy at Mid- 
Century,’’ 6 Journal of Legal Education 457 (1954). As regards terminology, 
‘*Zweckméassigkeit’’—literally fitness to purpose—has been translated by Patterson as 
“‘expediency.’’ Fuller’s translation, ‘‘utility,’’ is believed to be preferable, since it 
conveys the idea of conduciveness to universal purpose, whereas ‘‘expediency’’ rather 


3b42 THE AMERICAN JOURNAL OF INTERNATIONAL LAW |Vol. 55 


From this point on, we will follow the evolution of German law and 
jurisprudence, for history records no better example of a total breakdown 
of positivism and of its restoration, subject to limitation, than is presented 
by the development of German law in the course of the Hitlerian and 
the postwar eras. 

The ultra-positivistic jurisprudential atmosphere as sketched above 
prevailed in Germany when Hitler and his cohorts appeared on the scene. 
After they left, German jurists rose ‘*as one man’’ to proclaim restoration 
of the reign of ‘‘justice."’ Nor was this justice necessarily defined in 
terms of specific contents. The ‘‘seareh for justice ”’ seemed ‘‘ justice’ 
itself. Radbruch, once a ‘‘positivist,’’ now wrote: 


Where justice is not even sought, where equality which constitutes 
the core of justice is consciously denied in enacting positive law, there 
the statute is not merely ‘‘wrong law’’; rather, it is not law at all.’ 


The problem to be resolved was not one of semantic application of the 
term ‘‘law.’’ It rather involved the crucial question of the proper legal 
treatment of life situations of hitherto unknown moral dimensions— 
dimensions which no positivist writer and indeed no one had ever con- 
templated. Could Hitler’s enactments issued in the ‘‘form of law’’ by 
the authority effectively in power, representing a government recognized 
by ‘‘civilized nations,’’ be retroactively voided on the ground that these 
enactments were so immoral as to shock the conscience of civilized men? 
We may recall Beling’s denial of the very possibility of legislative 
‘‘wrong.’’ ‘‘The legislator would have to be insane were he to punish 
acts that are not contrary to the legal order.’’ But, of course, it never 
occurred to Beling to consider the possibility of a total government 
structure turning insane or of insane laws. It became clear, as a result 
of the Hitler experience, that modern ‘‘positivism’’ is predicated upon 
belief in a certain basic rationality of law and of those who enact it. 
German writers now asserted that the point at which these assumptions 
break down completely marks the limit of the binding force of positive 
law. In numerous cases German courts retroactively declared invalid 
statutes, rules and judicial sentences reflecting extreme ‘‘statutory wrong’’ 
or ‘‘legal injustice.’’*°* ‘‘Natural law’’ was thereby admitted as a source 


means conduciveness to special advantage (in German, ‘‘Zweckentsprechend’’). See 
Fuller, cited above, at 483. ‘‘Rechtssicherheit’’ is translated by both Fuller and 
Patterson as ‘‘certainty.’’ In German legal and jurisprudential terminology, the term 
rather connotes ‘‘security’’—that is the result of ‘‘certainty’’—a state of protection 
or reliance upon a consistent functioning of law. Radbruch uses the term in this sense. 

100 Radbruch, Gesetzliches Unrecht und iibergesetzliches Recht, first published in 1946 
and reprinted in a posthumous edition of Radbruch’s Rechtsphilosophie 347-357 (4th ed., 
edited by Erik Wolf, 1950). 

101 A police president who had participated in the compulsory transportation of Jews 
to Riga, now charged with the crime of false imprisonment committed in office, invoked 
in defense a command of the Reich Security Office ordering him to perform the acts 
charged. 3 B.G.H.St. 357 (I. Strafsenat, 1952). For a discussion of this case see 
Ryu and Silving, ‘‘Zrror Juris: A Comparative Study,’’ 24 U. Chicago Law Rev. 421, 
at 465 (1957). A woman who informed against her husband to National Socialist 
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of law to the extent that it appeared necessary to deny with retroactive 
force the validity of legal acts which could not be tolerated in a civilized 
society even in the form of a ‘‘law’’ of the past.'’? Thus, there was 
introduced into German law the notion of basic minimum demands of 
justice overriding the formal validity of law that fails to conform to such 
demands. This notion was subsequently also applied to legislation other 
than that of the National Socialist regime. Laws, even constitutional, 
of the present regime, whose bona fide intention to issue “‘just laws’’ has 
not been questioned, were submitted to the test of conformance to a 
‘‘supra-statutory law,’’ a law more basic than the Constitution itself.** 
From the decisions rendered in cases involving such law there has emerged 
a general body of positive law, a positive law of ‘‘supra-statutory legality.’’ 
Thus, ‘‘natural law’’—basic justice—was recognized as a general source 
of law, operating, however, within clearly defined, narrow limits. 

Radbruch supplied the formula for defining the limits of the ‘‘legality”’ 
of formal law. Once a positivist, he had never quite abandoned respect 
for the latter. In his view, positive law must be deemed valid and en- 
titled to obedience even if it is unjust. Only when its injustice reaches 
an extreme degree, is its formal validity nullified; it is then marked as 
‘‘illegal.’’ These are Radbruch’s words: 


authorities and testified in his trial before a military tribunal (even though she had a 
right not to testify and was duly advised by the presiding judge that she could refuse 
testimony and that there was no other evidence against the husband), thereby causing 
a death sentence to be issued against him, now alleged that she was merely assisting 
in law enforcement. 3 B.G.H.St. 110 (I. Strafsenat, 1952). Was the command in 
the first case ‘‘law’’? Was the sentence in the second case ‘‘lawful’’? On answers 
to these questions depended the problem of whether defendants could be convicted. 
German courts denied the authoritative force of the command in the first case and 
held the sentence in the second case to have been ‘‘illegal’’ (abuse of discretion by 
imposition of a death sentence for a minor crime, although the statute provided for 
a very wide range of potential punishment). As suggested above, note 86, such de- 
cisions are more dubious when rendered by a German court under German law 
than are similar decisions when rendered by courts of another country or by an interna- 
tional court. For in Germany they abolish an immunity ex post facto, whereas a foreign 
or international court may adopt the present German position that National Socialist 
legislation or adjudication was void and that former law became automatically applica- 
ble, without inquiring into constitutionality of that position under German law. 

102 Legislation is not completely eradicated by being repealed. Indeed, even a 
declaration of nullity cannot, within principles of a ‘‘rule of law,’’ wholly eliminate 
defenses based on its past existence as ‘‘law.’’ Elimination of such defenses has its 
source in ‘‘natural law.’’ 

103 For discussion of the interesting problem of ‘‘ unconstitutional constitutional law,’’ 
see Silving, ‘‘ Twilight Zone of Positive and Natural Law,’’ 43 Calif. Law Rev. 477, 
487-489, 507-509 (1955). In 1956 the Federal Constitutional Court of the German 
Federal Republic dealt with the question raised by the Communist Party whether Art. 21 
of the Constitution of the Federal Republic, authorizing the Constitutional Court to 
declare a political party unconstitutional if it tends ‘‘to impair or eliminate the free 
democratic basic order,’’ is itself ‘‘constitutional.’’ 5 Entscheidungen des Bundes 
verfassungsgerichtshofs 86 (1956). In 2 B.Verf.G.E. 1, at 14 (1952), the same court 
enumerated those fundamental principles of law to which constitutional provisions must 
conform in order to be ‘‘constitutional.’’ 
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The conflict between justice and legal security ought to be resolved 
according to the following formula: Preference must be given to 
positive law, duly enacted and supported by the authority of effective 
state power, even where the contents of such law are unjust and do not 
respond to demands of social utility, unless the contrast between the 
positive enactment and justice reaches so intolerable a degree that the 
enactment, being ‘‘wrong law,’’ must yield to justice.’ 

The philosophy of law expressed in this passage has since become the 
official jurisprudence of German law. It is well settled as ‘‘jurisprudence 
of the law,”’ entitled to the same weight as any rule of law. ‘‘Justice’’ 
setting the limits of statutory legality has thus become part of German 
due process’’ is part of our law. 


positive law in quite the same sense as 
To this extent, ‘‘justice’’ or ‘‘natural law’’ is ‘‘ positive law,’’ and not only 
a jurisprudential nicety. Whence comes ‘‘justice’? and how can it be 
found? German courts answered this question thus: 


. the freedom of a state to determine, within its territory, what 
shall and what shall not be law, is not unlimited. Notwithstanding 
all differences that exist between national legal systems, there is 
present in the consciousness of all civilized nations a certain central 
eore of law which, in common legal opinion, must not be violated by 
any statute or by any other authoritative action.’® 

It is significant to note that, though the ‘‘principle of supra-statutory 
law’’ has been in force in Germany for many years, there has been no evi- 
dence of its abuse by courts, in the sense of application to situations that 
are not truly exceptional. While ‘‘supra-statutory law’’ is taken to over- 
ride even non-conforming constitutional provisions, no such provision is 
likely to be held unconstitutional on the ground of such non-conformance. 
The impact of the principle upon the administration of justice in postwar 
Germany has been felicitous. Courts have been able to face the difficult 
situations rooted in the tragic past squarely and to decide cases frankly 
on precisely those grounds which motivated disposition. 

In the Eichmann case Germany has assumed a policy of non-intervention 
and, in fact, offered her assistance in preparing the evidence for Eichmann’s 
trial in Israel. Many have viewed this policy, which implies renuncia- 
tion of Germany’s own jurisdiction over Eichmann, as a sign of weakness. 
Actually, the German position in this case is logically consistent with the 
general acceptance in German postwar law of the notion of ‘‘supra- 
statutory’’ or ‘‘supra-legal law,’’ representing basic morality principles. 
Undoubtedly, at positive international law, Germany could claim jurisdic- 
tion over Eichmann, and she could invoke the jurisdictional provisions of 
the Genocide Convention in arguing that she (or an international tribunal), 
and not Israel, was authorized to try him. But Germany, on the contrary, 


104 Radbruch, Rechtsphilosophie 335-337, op. cit. note 100 above. 

105 3 B.G.H.St. 357, note 101 above. 

106 See United Press reports from Bonn, Germany, May 27, 1960 (in La Prensa, 
Buenos Aires, May 28, 1960, p. 3), and June 9, 1960 (La Prensa, June 10, 1960 (no 
change of position in spite of the Argentine-Israeli dispute)). For comments on 
Germany’s stand, see New York Times, June 26, 1960. 
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gave Israel full legal support. For, of course, Germany waived her claim 
to Eichmann, not absolutely, but solely vis-a-vis Israel. Such yielding 
of her claim in favor of Israel may be said to reflect the view that 
assertion of a right to try Eichmann vis-a-vis Israel would conflict so 
intolerably with Israel’s ‘‘superior natural right’’ to try him, as to be no 
longer maintainable as ‘‘right law.’’ Though Germany has never expressed 
this view, it is implicit in her prevailing jurisprudential thought. 

What lesson may be derived for purposes of international law from 
this history of the relationship of law and morality or of positive and 
natural law in ancient and modern times? First, there is to be noted the 
significant distinction between the area of conflict of the two notions, as 
orginally raised and as obtaining in our times. In ancient law evolution 
of equity at the expense of law was marked by a progressive grant of case- 
to-case exceptions from the applicability of formal law, until the latter 
lost its one-time ‘‘identity’’ as ‘‘the law’’ governing normal cases. While 
the history of the ‘‘merger of law and equity’’ itself does not justify fear 
of a collapse of the very notion of ‘‘law,’’*** as expressed by Argentina 
in the Eichmann case, an additional safeguard against such collapse has 
acquired prominence in modern law and jurisprudence. This safeguard 
is the conscious recognition in positive as well as in natural law of the 
significance of the ‘‘rule of law’’ as a basic postulate of law and justice. 
Because the ‘‘rule of law’’ today, in contrast to ancient times, is not 
merely the expression of legal ritualism but a consciously promoted 
political postulate of democratic peoples, and because ‘‘rule of law’’ means 
positivism, there is no room for a comprehensive absorption of law by 
morality, such as had anciently occurred. The German postwar develop- 
ment is instructive precisely because it marks the limitations set to the 
encroachment of ‘‘natural law’’ upon the sphere of ‘‘positive law’’ in 
modern times. Only by way of carefully and discriminately limited 
exemption is natural law admitted today. Only extreme ‘‘natural law’’ 
adherents deny that the basic approach must remain positivistic. 

Secondly, in order to keep natural law within the confines of exception- 
ality,?°* it is necessary to formulate a test of the ‘‘exceptional,’’ which 
could be effectively utilized in opposing indiscriminate claims to exceptional 
treatment. The German law of the postwar era has developed such a test 
for differentiating the exceptional from the normal case. This test affords 
an assurance that the exceptional will not be used as a precedent for 
disposition in a normal situation. It is a very stringent test, in a twofold 
sense: it postulates (a) admission of natural law exclusively within the 
framework of a minimum concept of that law, and (b) general agreement 
on the justifiability of the moral demand. It should be noted that the 
test is couched in limitative negative language. The source of moral 
judgment is not an ambiguous ‘‘sense of justice,’’ but a clear and limitative 
“*sense of injustice’’—indeed, a ‘‘sense of flagrant injustice.’’ 

107 Notice that this merger has never been total and that significant remnants of 


the historical division obtain in our present law. 
108 On the significance of this point, see the following part. 
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Thirdly, in a sense, the history of the German solution of the conflict of 
positive and natural law, viewed against the background of the ancient 
solutions of the conflict of law and equity, teaches both a methodological 
and a policy lesson. It is neither linguistically-logically nor sociologically 
possible totally to eliminate the impact of ‘‘natural law’’ upon ‘‘ positive 
law.’’ In fact, an attempt to prevent the development of an operative 
test for the admissibility of a minimum measure of ‘‘natural law’’ may 
result in a breakdown of positive law. Indiscriminate denial of excep- 
tions constitutes a much graver danger to the preservation of positive law 
than a controlled admission of well-defined exemptions. Wise policy 
accordingly dictates adoption by positive law of minimum demands of 
**natural law.’’ 

It will be readily observed that there is an affinity between the present 
German conception of the division of domain between ‘‘positive’’ and 
‘‘natural law’’ and the notion of the limits of expectability of obedience 
to law expressed in the ‘‘principle of inexigibility.”” Both proceed from 
the proposition that the basic approach in law ought to be ‘‘ positivistic,’’ 
meaning that, in principle, formal law, duly enacted or otherwise created in 
an accepted form of law, ought to be followed. Such law must prevail, 
even where it may work a measure of injustice or demand a sacrifice of 
an individual’s personal interest, which might otherwise be entitled to 
recognition. Only where such ‘‘legal injustice’’ becomes ‘‘intolerable’’ 
or where obedience to law demands undue, ‘‘intolerable’’ sacrifice, there 
‘‘law’’ must yield to ‘“‘higher law’’ or ‘‘natural law’’ and application of 
legal rules must yield to plain minimum ‘“‘fairness’’ to the individual.?” 

Preservation of a basically ‘‘positivistic’’ approach is essential in inter- 
national law. In this area ‘‘positivism’’ derives additional support from 
the fact that the organization of international law is more decentralized 
than that of national law. Administration of ‘‘natural law’’ may be more 
or less safe, depending on the functioning of the judicial system in a given 
legal order. However, in certain extreme situations even in inter- 
national Jaw the need for admission of a minimum measure of ‘‘natural 
law’’ may be so great as to call for relaxation of ‘‘positivistic’’ rule. The 
Nuremberg Tribunal was created in response to such need. Jurisdiction 

109 It may be pertinent, as bearing on the Eichmann ease, to consider the approach 
of Argentine national law to the problem of ‘‘no exigibilidad de otra conducta’’ in the 
light of the impact of border areas of ‘‘natural law’’ upon legal development. As 
stated above, Argentine decisions recognizing the ‘‘ principle of inexigibility’’ are very 
searce. Yet, there is a steady flow of new legal ideas of continental European origin. 
Doctrinal writings, statutes, reform projects and judicial decisions of Germany, Italy 
and Spain are cited as at least persuasive authority. To comprehend the significance 
of such sources in a country of civil-law tradition, it is necessary to take account of 
the fact that in these countries the belief prevails that there is such a thing as a 
‘“seience of law’’ (sciencia juridica) which—being a ‘‘science’’—is not territorially 
limited. Principles of law are often derived from such ‘‘science.’’ Whatever may be 
the objective validity of this belief, the fact is that this belief is operative as a 
‘¢jurisprudence of the law,’’ which is law-creative. In this sense it is possible to 
say that the ‘‘principle of inexigibility’’ is not alien to ‘‘positive’’ Argentine law. 
On the rdéle of ‘‘jurisprudence’’ within positive law, see last paragraph of this article. 
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of Israeli courts over Eichmann and inexigibility of the claim that Israel 
abandon that jurisdiction are derived from similar sources. It is in 
the interest of basic ‘‘positivism’’ that ‘‘natural law’’ requirements of such 
nature be integrated in ‘‘positive law.’’ For such integration affords a 
safeguard against abuse. Only where abidance by ‘‘ positive law’’ entails 
an ‘‘intolerable’’ position should that law yield to plain ‘‘justice.’’ Of 
course, one might disagree on the definition of the ‘‘intolerable.’’ One 
guarantee that the ‘‘intolerable’’ will also remain ‘‘exceptional’’ is afforded 
by the test of general consensus as regards the underlying ‘‘moral’’ claim. 
These features—excess over the limits of ‘‘tolerance’’ and general consensus 
on the justifiability of the ‘‘moral’’ claim itself—are common to the 
Nuremberg situation and to the situation in Eichmann. Within such 
limitations, it may not appear unreasonable to demand that international 
law give effect to humanistic aspirations and postulates, where they conflict 
with otherwise legitimate rights.??° 

It follows then that (1) Argentina should not have pressed her claim 
against Israel; and that (2) the United Nations Security Council should 
not have condemned Israel but should rather have recognized the infringe- 
ment of Argentina’s sovereignty under the unique facts of the case as 
falling within the exemption of ‘‘inexigibility of a different conduct.’’ 
For there was before Argentina and before the Security Council not just 
the public opinion of a ‘‘multitude’’ but the reaction of mortal men 
everywhere to the incomprehensible reality of the murder of six million 
human beings. If this is not the point at which law must yield to morality, 
law has ceased to be useful as an instrument for the government of men, 
of which in the last analysis the ‘‘government of laws’’ is a particular 
form. 

IV. METHODOLOGICAL INVESTIGATIONS 


Throughout the foregoing analysis, attention was focused on Dr. 
Amadeo’s statement made before the Security Council, that once ‘‘an 
opening, a single opening’’ is made in the ‘‘ordenamiento juridico,’’ its 
total structure will collapse. It has been submitted that international law 
ought to maintain a basically ‘‘positivistic’’ approach and admit, outside 
of the framework of the normal processes of ‘‘ positive law,’’ only a mini- 
mum measure of ‘‘natural law.’’ In the preceding section the question 
has been posed whether positive law ‘‘may or can’’ exclude basic natural 
law demands of minimum scope. It has been assumed that we are perfectly 
well aware of the precise meaning of the ‘‘ordenamiento juridico,’’ the 
‘‘legal order’’ or ‘‘system of positive law’’ and how it operates. It is 
now time to go back to fundamentals, analyze this concept and inquire into 
its relationship to so-called ‘‘natural law.’’ Such analysis will disclose 


110It is a sad irony of our age that the concept of ‘‘sovereignty,’’ which prevented 
the ‘‘civilized nations of the world’’ from intervening in the ‘‘internal affairs’’ of 
National Socialist Germany when she engaged in mass persecution of innocent human 
beings, is now being again invoked as a sacred right in defense of a formula of 
territorial sovereignty, when the right to try the chief strategist of mass murder is 
in issue. 
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that ‘‘positive law’’ is not a fixed ontologie reality but a functional, 
relative and flexible concept; that ‘‘positive’’ and ‘‘natural law’’ are not 
absolute mutually exclusive opposites but complementary concepts; and 
that ‘‘positive law’’ can never eliminate all ‘‘natural law.’’ ‘‘ Positive 
law,’’ being full of ‘‘openings,’’ Dr. Amadeo’s proposition that a ‘‘single 
opening’’ would cause it to collapse proceeds from a fictitious notion of 
**positive law.’’ It is hoped that this analysis will also show that ‘‘ positive 
law’’ interpretation is not a purely syllogistic mental operation but a 
flexible process, and that this process might afford alternative possibilities 
for defending Israel’s position vis-a-vis Argentina within the scope of 
positive law or of its border areas. 

While asserting the relativity of ‘‘ positive law,’’ it is important to stress 
the logical, social and political meaningfulness of this concept. The latter 
symbolizes a value that can be materialized to some degree, though not to 
a degree of absolute perfection. There is no need for present purposes 
to submit a full definition of ‘‘positive law.’’ As is well known, many 
definitions of this term have been advanced through the ages, and though 
the choice between them is not absolutely arbitrary, there is room for 
some choice; the latter, of course, is also limited by the context in which 
the term ‘‘law’’ appears. In connection with the question whether ‘‘posi- 
tive law’’ is a ‘‘closed’’ or an ‘‘open’’ system, impregnable against 
‘‘natural law’’ or ‘‘morality’’ or flexible with regard to its admission, 
the following characteristic of ‘‘positive law’’ must be noted: ‘‘ positive 
law’’ denotes a system of reference to which social phenomena purported 
to be ‘‘legal’’ must be related in order to qualify as ‘‘legal.’’ Professor 
Kelsen would say that in order to be ‘‘legal’’ such phenomena must be 
found to be part of a specific unit deemed a ‘‘legal system.’’*** In order 
to be part of a given system, the phenomenon in question must be created 
in a certain form, the ‘‘form of law,’’ 1.e., the form prescribed by that 
system. Thus, for example, an Argentine statute is ‘‘positive Argentine 
law’’ by virtue of the fact that it has been duly enacted and promulgated, 
as required by the system of Argentine law. Anything that does not meet 
this standard is not part of the system and thus not ‘‘positive law.’’ 
This means that nothing is ‘‘ positive law’’ merely by virtue of its content, 
and in this sense ‘‘morality’’ is not part of the ‘‘law.’’ 

What is the relation of ‘‘natural law’’ or ‘‘morality’’ to ‘‘ positive law,’ 
as thus defined in most ‘‘positivistic’’ formal terms? First, can it be said 
that, judging by the above test, ‘‘morality’’ is not part of the ‘‘law’’? 
According to this test, ‘‘morality’’ per se is not the ultimate formal 
standard of ‘‘legal judgment.’’ But there is no bar against adoption of 
‘‘morality’’ in the ‘‘form of law.’’ A system of positive law may very 
well include substantive moral requirements. Whether or not moral law 
is part of the ‘‘system of positive law’’ is ultimately determined by that 


111 See, particularly, Kelsen, Reine Rechtslehre (2d ed., 1960); for recent interpreta- 
tions, see also ‘‘Was ist die Reine Rechtslehre?’’ in Demokratie und Rechtsstaat, 
Essays in honor of Prof. Giacometti, pp. 143-162 (1953); ‘‘Was ist ein Rechtsakt?’’ 
4 dsterreichische Zeitschrift fiir Offentliches Recht 263 (1952). 
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system and not by any system of morality."'* Subject to this qualification, 
even a rule such as the present German one, providing that basic morality 
overrides positive law, that is, norms created in the form of law, 
is perfectly consistent with ‘‘positive law’’; that rule, as we have seen, 
has been itself created ‘‘in the form of law,’’ namely, in the form of 
constant adjudication by German courts. It would be more accurate to 
say that, depending upon its reception, ‘‘morality’’ overrides ‘‘other’’ 
rules of ‘‘positive law.’’ Similarly, an exemption based on ‘‘inexigibility 
of law abidance,’’ implying that law need not always be obeyed, may be a 
rule of positive law, if it is integrated in the system of such law. Of 
course, there is an ambiguity in the phrase, ‘‘law need not always be 
obeyed.’’ When ‘‘inexigibility’’ is adopted by a system of positive law, 
‘‘law’’ in this phrase should be understood to mean ‘‘law other than the 
inexigibility rule.’ 

Thus, it would be by no means logically or structurally incompatible 
with the ‘‘positiveness’’ of international law were it to adopt the 
‘*‘inexigibility’’ rule. The fact that such rule might in some instances 
condone self-help should no more bar its adoption by positive international 
law than has a similar consideration precluded admission of self-defense. 
Nor would incorporation of a rule permitting a minimum morality standard 
to override otherwise valid rules undermine the basic nature of the system 
as ‘‘positive law,’’ or prevent application of its general rules in normal 
cases. 

The concept of ‘‘ positive law’’ assumed in the above analysis was static, 
and it is with regard to such concept only that one can meaningfully say 
that it adopts or rejects morality or that it adopts it to a given extent. 
However, in reality law is never static, but is rather a process which 
develops and changes contents as it develops. With regard to such process 
it is not possible to fix with any degree of permanence the exact scope 
of ‘‘natural law’’ that it admits. But it is possible to identify the mecha- 
nisms whereby such law finds admittance and characterize them as more 


112 Thus, a statement such as Justice Holmes’ famous remark that, as a judge, he 
is administering law and not morality, is either true or false, depending on the exact 
meaning attributed to it. Assuming that ‘‘law’’ in this statement refers to Federal 
law, and assuming further that this law requires decisions to conform to some morality 
standard, then the statement is false as a statement of ‘‘law’’ itself. If it means that 
no moral considerations will be admitted other than those authorized by law, the statement 
is correct as a statement of law, as of the time when it is made. The time reservation 
is significant. For, assuming that a judge either erroneously finds a moral consideration 
to be admissible by Federal law or decides to change Federal law so as to conform it 
to some moral standard in which he believes, and assuming that that judge succeeds 
in swinging a majority of the United States Supreme Court to his position, this 
erroneous, perhaps revolutionary, view will prevail. It will be positive Federal law, 
judging by the standards of the system of U. S. Federal law. It will be the ‘‘ought’’ 
of today, though it was not the ‘‘ought’’ of yesterday. Holmes’ statement is thus 
true, if it means that as a judge he does not administer ‘‘morality’’ in the sense of 
applying it as the ultimate formal standard of judging the validity of a rule. Or, 
that statement may be also true if it purports to interpret Federal law as not incorpo- 
rating morality, provided that Federal law in fact does not incorporate morality. 
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or less apt to serve as vehicles of such admittance. Among the numerous 
factors upon which adoption of ‘‘natural law’’ elements by positive law 
depends, a prominent role is played by the nature of the law-creative 
process, the form of law, in which positive law is created. There are 
various ‘‘forms of law’’ in different legal systems and even within a single 
system: formal ‘‘enactment,’’ such as a statute, a code or a treaty; 
judicial decisions, whether after the pattern of ‘‘stare decisis’’ or of that 
of ‘‘constant adjudication’’; and customary law evolution. The ease with 
which ‘‘natural law’’ penetrates into the system of ‘‘positive law’’ varies 
with these forms. But all of them have this feature in common: it is both 
logically and sociologically impossible for them to function without intro- 
ducing new factors, in the sense of factors that are not pre-existent in the 
static concept of ‘‘ positive law.’’ In this sense, ‘‘natural law’’—potential 
new law extraneous to ‘‘given’’ law—‘‘cannot’’ be eliminated from 
‘*pnositive law.’” The impossibility of eliminating from law extraneous 
novel elements is implied in the fact that law is a linguistie discipline which 
operates by means of language interpretation. This is true not only of 
the so-called ‘‘written law,’’ that is, statutes and treaties, but also of the 
mistakenly so-called ‘‘ unwritten law,’’ the administration of which requires 
‘‘reading’’ of case reports and records of custom. Though words have 
limits of ‘‘meaning,’’ they are never entirely unambiguous, and within 
the scope of their ambiguity the law interpreter must choose between 
varieties of meaning. The law itself may demand of him that in this 
process he apply moral standards. But even in the absence of such a 
prescription, he is most likely, whether consciously or unconsciously, to 
give consideration to the moral values of the community. In this sense, 
it is impossible to eliminate from law the moral judgment of ‘‘multitudes,’’ 
as postulated by Dr. Amadeo. ‘True, it is not necessary, nor is it desirable, 
that ‘‘positive law’’ follow slavishly the judgment of public opinion. 
However, it ought to, because it must, abide by the minimum standards 
of community judgment, for this is implicit in the fact that law functions 
through the medium of human agents, who cannot permanently dissociate 
themselves from the communities to which they belong. 

A question pertinent to the Eichmann case is whether the law-interpreter 
can interpret law in a manner that is contrary to prevailing positive law 
rules, contra legem. In other words, can he introduce ‘‘revolutionary”’ 
law? Law, as has been noticed, is a linguistic discipline. For a revolution 
to occur, someone must say that it occurred. It is unnecessary in the 
present context to specify who that someone must be. It is sufficient to 
note that if no one declares that there has been a revolution, the system 
of ‘‘positive law’’ continues to be the ‘‘same,’’ even though practically 
no trace has been left of its former ‘‘identity.’’ A system of moral law 
may thus completely penetrate a ‘‘ positive legal system,’’ without disrupt- 
ing the latter’s continuity in a formal sense, and indeed without disrupting 
the peacefulness of its normal procedures. 

Even apart from such drastic changes of law, normal processes of law 
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application, as stated above, variously operate ‘‘creatively,’’ evolving more 
or less imperceptibly new rules and concepts, which often include moral 
precepts. It is often practically impossible to determine the scope of the 
old, static ‘‘positive law’’ ingredient, as distinguished from the new, 
dynamic ‘‘natural law’’ addition. Particularly is this true of the common- 
law or customary law method of law-creation, in which each new case 
may be said to add something that is not necessarily exactly definable. 
In fact, the philosophy of law implicit in the common-law method of legal 
progress postulates such creativity in the process of law application; and 
this postulate is expressed rather than implied in the concept of a case 
of ‘‘first impression.’’ Is a decision in such case positive or natural law? 
Is it or is it not part of the ‘‘ordenamiento juridico’’? We cannot expect 
an answer to this question from Dr. Amadeo, who is conditioned by a 

il-law tradition. But even in that tradition, doctrina legal, jurispru- 

nee constante, staendige Rechtsprechung, must have a beginning, and each 
such beginning becomes an instance of such ‘‘ positive law,’’ and is ‘*‘ positive 
law’’ with regard to the particular facts. Similarly, customary law must 
have a beginning, and although the first instance in which it originates may 
not perhaps itself qualify as ‘‘ positive law’’ even with regard to its particu- 
lar facts,* that instance becomes an integral part of ‘‘customary law’’ 
which is ‘‘positive law.’’ 

Could it be said that the Eichmann case might have been treated as one 
of ‘‘first impression’’ or a first instance of a chain of decisions or of a 
custom? The argument against such treatment is that a first impression 
ease or a first instance of law-creative decisions or of customary law arises 
in a legal vacuum, i.e., a situation in which there is no pre-existing law 
governing the facts, which was not the case. Of course, there are groups 
of decisions and customs developing in violation of law, but one might say 
that they should not be encouraged. Such argument is based on the as- 
sumption that the distinction between law-creation within the framework 
of existing law and law-creation contra legem are absolute opposites; but 
this assumption is fallacious. 

An instance of the noted wisdom of Roman jurists was their insight into 
the relativity of the concepts of ‘‘aid and supplementation of law’’ and of 
‘law correction,’’ reflected in the formula, ‘‘adiuvandi, vel supplendi, vel 
corrigendi iuris civilis gratia.’’ There is no rigid test for separating law 
development contra legem from the normal development of law expansion. 
In a sense, anything added to ‘‘existing law’’ is contra legem. This is 
certainly true if law is conceived to be static, for implicit in such a con- 
cept is the tenet that if there is no basis in existing law for a claim or a 
defense, the judgment must be for the one who opposes such claim or de- 


113 The opinio necessitatis is a ‘‘natural law’’ feature that is incorporated in the 
‘*positive law’’ definition of ‘‘customary law.’’ On the first instance of custom, see 
Silving, ‘‘ ‘Customary Law’: Continuity in Municipal and International Law,’’ in 
Symposium on Juristic Bases for International Law, 31 Iowa Law Rev. 614 at 624 
(1946). 
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fense. Perhaps there is also implicit in such concept utmost strictness of 
law interpretation.'** 

The area of exemptions is marked by an inerease in the flexibility of the 
notions of law development ‘‘within’’ and ‘‘against’’ the law. The 
distinctiveness of exemptions or defenses, as compared with positive claims, 
is not inherent in law. The notion of such distinetiveness has rather de 
veloped in response to the quasi-autonomy of negatives in the area of 
ethics. A ‘‘negative’’ in ethies, as distinet from logic, is not simply a 
‘*not’’ but a third eategory. In law, exemptions are governed by distine 
tive rules, rules that are less exacting than those governing claims. This 
distinctive treatment of exemptions also reflects a jurisprudential view 
that an exemption is not contrary to the validity of the law, though it 
limits its application. True, in the sense set forth above, the grant of a 
new exemption is law development contra legem, but such grant is not 
legally treated as a pro tanto repeal of the ler, though realistically it may 
be viewed as one. 

Obviously, when Dr. Amadeo spoke of the ‘‘ordenamiento juridico’’ that 
must collapse as soon as a single opening is made, he referred to a specific 
notion of ‘‘legal order.’’ Presumably, he meant by that term the complex 
of static international law rules as now in force, and postulated maintenance 
of that complex of rules as a ‘‘political ideal.’’ It may be surmised that 
he would deny admissibility of a ‘‘first impression ease’’ or of a first in- 
stance of custom, operating contra legem. True, this position has a limited 
validity—a validity that must not be underrated. To some extent it 
expresses the notion of a ‘‘government of laws’’ as a government by pre- 
existing rules. Yet, it is important to note that, as a political ideal, ‘‘gov- 
ernment of laws’’ has a different meaning in different branches of law. In 
property law it implies protection of vested rights. By contrast, in 
criminal law it is strictly a guarantee of individual liberty afforded to the 
potential or actual offender. ‘‘Legality’’ in this field of law means limita- 
tion of state intervention to conduct defined in advance as criminal. It 
does not apply to exemptions or to any rules which favor the defendant. 
‘*Natural law’’ exemptions which favor the defendant are not barred by 
the ‘‘government of laws.’’ One might query: Into which category of 
‘‘government of laws’’ does the ‘‘government of international law’’ be- 
long? Dr. Amadeo’s position is confusing, since he spoke on the one hand 
of ‘‘reparations,’’ implying a vested-rights concept of international law, 
comparable to property law, and on the other hand of ‘‘punishment’’ for 
the violation of Argentine territory, which rather invokes a criminal-law 
concept of international law.**® The notion of ‘‘censure’’ is in a sense 
incompatible with a vested-rights concept of such law. Perhaps there is 
developing in international law a third category of ‘‘government of laws.’’ 
Since ‘‘government of laws’’ is a political ideal, one might well inquire 


114 As shown in Part I of this essay, within a strict interpretation of the parties’ 
allegations in the Eichmann case, Argentina’s claim should have been dismissed a limine. 
115 See Dr. Amadeo’s statements as regards ‘‘punishment,’’ S/P.V. 865, par. 3 


regards reparation, ibid., pars. 12, 24, 47. 
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into the wisdom of such third-category conce pt It is in the interest of 
development of international law toward a supreme order of relations b 
tween states that the eriminal-law pattern be followed, for this pattern is 
based upon the notion that breach of law is a matter ultimately concerning 
the relationship between the law-breaker and the sovereign rather than one 
between the law-breaker and his victim. Law enforcement is conceived as 
aiming at the maintenance of law and not at the satisfaction of the victim’s 
desire for private vengeance. The authority of law reflected in this con 
ception is stronger than it is in the vested-rights concept. Precisely be 
cause it is stronger, it ean make greater allowance for exemptions. At the 
same time, this very strength affords a better protection to the potential 
victim than does the private rights notion. Nor should it be forgotten that 
the idea of ‘‘government of laws’’ has grown in the area of criminal law 
and has a better chance of survival in it than it has in the area of private 
rights. 

This should not be taken as a denial of the validity of Dr. Amadeo’s 
claim that states are entitled to ‘‘respect’’ by other states. Again, Dr 
Amadeo used this term in a double sense: as symbolizing the recognition of 
a state’s sovereignty, and as demanding abstention by other states from 
conduct violative of such sovereignty. The first meaning may be eliminated 
from discussion, for obviously Israel’s conduct did not aim at offending 
disrespect,’’ in the sense of an intellectual 


Argentina; nor did it imply 
or emotional attitude toward Argentina or in the sense of a failure of a 
cognitive or conative recognition of Argentina’s sovereignty. As regards 
the second meaning of ‘‘respect,’’ the position of Israel may be compared 
to that of a person who “‘ breaches the law’’ in self-defense. Conduct of this 
type is not deemed to controvert or to defy the law, but is rather regarded 
as not violating the law at all, because it falls within an exemption granted 
by law.''® Such act is not ‘‘illegal,’’ consequently there is no failure of 
“‘respect’’ in the above-described sense. If Israel’s conduct under the 
circumstances of the Eichmann case satisfied the conditions of ‘‘in- 
exigibility,’’ and assuming the validity of such defense, Israel did not 
violate Argentine sovereignty at all and showed no ‘‘disrespect’’ for Ar- 
gentina by disrespectful conduct. Of course, if the dominant jurisprudence 
of international law still proceeds from the ancient concept of trespass 
quare clausum fregit, the ‘‘touching’’ of territory is deemed to work auto- 
matic magic, and against such magic no defense is available. The sub- 
mission in this paper is that such a notion of international law is obsolete 
and ought to be disearded. 

As a matter of policy wisdom, insistence on unexceptional applicability 


116 In criminal law, of course, there are various types of ‘‘exemptions’’: some are 
deemed to exclude only the culpability, others also the ‘‘illegality’’ of the conduct in 
issue. The classification of ‘‘inexigibility’’ as a justification ground or as an excuse 
is controversial. The present writer believes that this distinction between exemptions 
which all result in the inapplicability of sanctions is not functional and should be 
abandoned, since it confuses collateral policy issues. Certainly ‘‘inexigibility’’ should 
result in immunity. 
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of ‘‘existing’’ law is highly dubious. As shown, it is neither logically nor 
socio-psychologically possible to eliminate the impact of natural law upon 
positive law. In fact, it may be interesting to note that, while insisting on 
the absolute rule of such law, Dr. Amadeo found it perfectly proper to 
announce that it would not be necessary for the Security Council to specify 
what it meant by ‘‘reparations,’’ since each delegation might have its own 
interpretation of this phrase.’** Dr. Amadeo expressed fear that admis- 
sion of self-help even in a single case would transform international law 
into a law of the ‘‘jungle,’’ for there is no way of preventing indiscriminate 
use of such case as a precedent.*'® The history of the common law is living 
proof of the invalidity of this contention, and an adage much quoted in 
civil-law jurisprudence states, ‘‘bene judicat qui bene distinguit.’” Will 
denial of the defense of ‘‘inexigibility’’ in the Eichmann ease prevent its 
admission in other cases? Perhaps it will in some eases. But that it will 
bar this defense permanently and unexceptionally is at best doubtful. The 
tragic aspect of cases such as that of Eichmann lies in the fact that the 
defenses set forth in them are recognized in other cases of considerably 
lesser equity. In fact, this is a phenomenon of legal life which wise 
decision-makers ought to consider. Grant of an exemption under the facts 
of the Eichmann case might have given them an opportunity of defining 
the limits of the exemption and of elaborating expressly or by implication 
what conditions must be met for such exemption to be granted. Uncon- 
trolled law-defiance constitutes a greater danger to ‘‘positive law’’ than a 
controlled exemption of ‘‘inexigibility.’’ The latter implies an abstract 
distinction of that which is ‘‘exigible’’ from that which is not ‘‘exi- 
gible,’’ a distinction between diverse situations according to their impact. 
Where realistically law-abidance cannot be expected, law will be honored 


117 U.N. Doe. S8./P.V. 868, par. 42. From a jurisprudential standpoint, it is most 
interesting to note Dr. Amadeo’s citation of ‘‘Kant’s moral rule that each of our acts 
should be such that it could be made the basis of a universal rule of conduct,’’ and 
his plea that Council members ask themselves ‘‘what the world would be like if the 
position taken by the State of Israel in this instance were applied as a universal rule 
of conduct in international relations.’’ U.N. Doe. S/P.V. 865, par. 44. Of course, 
Dr. Amadeo had previously defined the hypothetical rule at an arbitrary level of 
abstraction when he said: ‘‘ This is not the case of Adolf Eichmann and of the crimes 
of which he is accused. It is the case of a country which comes to claim justice in 
the face of an act which could, if repeated, undermine the very foundations of the 
international order. The individual captured might be called ‘Mr. X’; his name 
and his record are irrelevant.’’ Since the categorical imperative is a rule of personal 
morality and not of law, a rule of one’s own conduct and not a rule of conduct one 
can demand from another (Kant, Metaphysik der Sitten, Einleitung zur Tugendlehre, 
VI, at 229, ed. Vorlander, 4th ed., 1922), it is a matter of personal moral judgment 
to decide whether it is indeed irrelevant that ‘‘Mr. X’’ happens to be a murderer of 
6,000,000 human beings, who, according to Kant, must be punished even if such 
punishment were the last act before total destruction of all life. It may be pertinent 
to call Dr. Amadeo’s attention to the ‘‘supreme principle’’ of substantive ethics, which 
Kant formulated as pursuit of those goals, which to have could be everyman’s universal 
law (Handle nach einer Maxime der Zwecke, die zu haben fiir jedermann ein allgemeines 
Gesetz sein kann). Kant, op. cit., IX, at 237. 

118 See Dr. Amadeo’s statement in the Security Council debate, note 67 above. 
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in breach rather than in observance. Unless the law defines what can be 
expected and unless it does so realistically on the basis of a knowledge of 
man, the ‘‘jungle’’ may become indeed uncontrollable. The prestige of 
the law suffers greater jeopardy when it cannot deter breach than when 
it makes allowance for human limitations, for which there is full under- 
standing in the general opinion of mankind. It is important to emphasize 
that a grant of the exemption of ‘‘inexigibility’’ in the Eichmann ease could 
not and should not have been used as a precedent unless its facts were 
paralleled in another case. 

Implicit in the relativity of positive law is the impossibility of stepping 
twice into the same stream. An incident of this feature of law is inter- 
temporal law as an aspect of legal continuity. But such continuity is often 
most precarious. Thus, it is very important constantly to keep in mind 
what Professor Kelsen calls the ‘‘purity of the legal order,’’ and which 
for present purposes may be better described as insistence upon confine- 
ment of statements concerning ‘‘law’’ to definite frames of reference. 

Thus, H. L. A. Hart’s view, that National Socialist law, however im- 


moral, was ‘‘law,’’?'® is meaningless as long as the author does not 
specify the frame of reference within which he uses the term ‘‘law.’’ From 
the point of view of German law, as prevailing at the time when the 
pertinent laws were issued, they were ‘‘law’’ endowed with ‘‘oughtness.’’ **° 
But from the standpoint of present German law, as interpreted by the 
highest courts of the Federal Republic of Germany, they ‘‘were’’ not 
“‘law’’ and ‘‘ought not’’ to have been obeyed. The assumption that the 
normative quality of a law, its ‘‘oughtness,’’ must be judged as of the time 
of enactment is entirely gratuitous. The only ‘‘positivist’’ basis for 
Hart’s assumption is the prevailing international law rule which gives 
*‘recognition’’ to any legal system that proves efficacious, and includes 
within such ‘‘recognition’’ acceptance of the ‘‘oughtness’’ of any enact- 
ments of the efficacious system. But this rule is by no means self-evident. 
Nor has it been invariably applied in international law, particularly in 
the inter-temporal field. Thus, the judgments of the Nuremberg Tribunal 
retroactively denied recognition to many of Hitler’s enactments, and 
Allied Control Council legislation nullified ex tunc numerous laws of Na- 
tional Socialist imprint. It should be noted also that the system of present 
German law which denies with retroactive force the ‘‘oughtness’’ of 
Hitler’s enactments that bear such imprint is itself an ‘‘efficacious’’ and 
*‘recognized’’ system of law within the meaning of international law. 
Apart from its own autonomous act of nullification, international law 
would now find itself in a dilemma similar, perhaps, to that raised in this 


119 H, L. A. Hart, ‘‘ Positivism and the Separation of Law and Morals,’’ 71 Harvard 
Law Rev. 593, at 615-621 (1958). 

120 There is no need for present purposes to engage in an analysis of the exact mean- 
ing of the ‘‘ought.’’ Suffice it to say that from the point of view of German law, 
as obtaining at the time of the Nazi rule, Nazi ‘‘laws’’ imposed an ‘‘obligation’’ and 
‘*should have been obeyed’’ within the meaning of what was then regarded as ‘‘German 
law.’’ 
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country by judicial decisions overruling prior decisions. Was the prior 
law ‘‘law’’? No self-evident rule is available for answering this question. 
Whether or not it ‘‘was law’’ depends on what a given system of refer- 
ence decides. Is there a rule of international law which demands that the 
‘‘oughtness’’ of German rules be judged by standards that were applicable 
at the time of enactment, or may international law assume present German 
law to govern retroactively the validity of former German law? If there 
is no such rule, how can international law decide this problem? Must it 
say that, having once recognized Hitler’s Germany, it must now consistently 
abide by, and draw the logical inferences from, this prior recognition? If 
it decides otherwise, can it be said, as is implied in Dr. Amadeo’s statement, 
that international law is an absolutely fixed ontologie entity, so fixed in- 
deed as not to tolerate a single opening? 

There is no need to press this jurisprudential point beyond the scope of 
the opportunities which it affords for a new ‘‘positive law’’ evaluation of 
the problem of Israel’s jurisdiction over Eichmann viewed at the time of 
his ‘‘abduction.’’ In the light of the above-described inter-temporal situa- 
tion, Argentina and/or international law could have taken either of the 
following positions: 1. ‘‘We no longer recognize Hitler’s ‘laws’ so far as 
they relate to, or create, any legal statuses, rights, duties or relationships. 
We retroactively deny them any effect. As regards ‘jurisdiction’ over acts 
committed under ‘authority’ of these laws, since we view ‘German 
law’ of the time of commission as a unit, we hold such ‘jurisdiction’ 
not to be vested in German courts, but to be transferred from them to that 
forum which is rationally the most appropriate one for the trial of these 
acts.1** Since territorial jurisdiction is thus nullified, and since the 
nationality of the accused hardly affords a basis of jurisdiction in the 
case,’** obviously the most adequate test of jurisdiction is one referring to 


121 Today, no doubt, Israel possesses ‘‘ universal jurisdiction’’ over Eichmann. The 
interpretation submitted in the text, however, refers to a broader concept of ‘‘ juris- 
diction,’’ one that is not predicated upon custody of the defendant and that indeed 
entitles the state possessing such jurisdiction to extradition of the person concerned. 
For the subsidiary nature of ‘‘universal jurisdiction’’ as regards war crimes, see 
Cowles, note 89 above, at 217, stating that, ‘‘while the State whose nationals were 
directly affected has a primary interest, all civilized States have a very real interest 
in the punishment of war crimes.’’ 

122 Kichmann’s nationality status is uncertain. He may have been an Austrian na- 
tional. Shirer, The Rise and Fall of the Third Reich 351 (1960), describes him as 
‘fan Austrian Nazi, a native of Hitler’s home town of Linz.’’ But Eichmann was 
undoubtedly a German national at the time when he committed the crimes in issue, 
and it would be hard indeed to construe acquisition of German nationality on his part 
as involuntary. Even assuming that he had re-acquired Austrian nationality after the 
war under Austrian law (this is most doubtful), should he be treated as an Austrian 
as regards crimes which he committed in connection with the very same political events 
which were the source of his loss of Austrian and acquisition of German nationality? 
On the complex rules as regards the conflict of nationality laws of Germany and Austria, 
resulting from the annexation of Austria and her re-establishment as an independent 
state, see Massfeller, Deutsches Staatsangehérigkeitsrecht, Erginzungsband (1957). 
In the light of the events of the National Socialist invasion of Europe and its impact 
on nationality concepts, there is an urgent need for re-examination of fundamental 
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certain nationality-like attributes of the vast majority of the victims of 
crime. Upon this reasoning Israel must be taken to be the proper forum 
for Eichmann’s trial for the murder of Jews.’’ Or, alternatively, Argen- 
tina and/or international law could say: 2. ‘‘We accept that the present 
law of the Federal Republic of Germany determines with binding force 
what shall be deemed ‘German law’ for present as well as past situations. 
By virtue of that law, we assume Hitler’s ‘laws’ not to have been ‘law.’ 
If Germany now waives jurisdiction over crimes committed under Hitler’s 
laws in favor of Israel, we hold this to be sufficient conformance with ‘Ger- 
man law,’ as it is and as it was.’’?*5 This last interpretation would give 
Israel jurisdiction over Eichmann by virtue of the law of the place where 
the crime was committed, at least as far as concerns a considerable number 
of the murders with which he is charged. 

Would these alternatives be ‘‘positive’’ or ‘‘natural law’’? One might 
say that the second one is more ‘‘positive’’ than the first, because it is 
based on an already established position of German law. Both interpreta- 
tions are neither complete departures from ‘‘ positive law’’ standards nor 
mere replicas of such law. They are intermediate phenomena expressing 
an attempt at integrating the uniqueness and a-typicity of a life situation 
into certain available patterns of legal thinking. 

When reaching out for a final evaluation of the evasive and yet significant 
notion, ‘‘positive law,’’ we are confronted with the problem of its ‘‘logical 
basis.’’ To maintain a ‘‘positivistic’’ approach to this problem, it is neces- 
sary to transform the meaning of ‘‘positive’’ to a notion in no sense re- 
lated to the ‘‘frame of reference’’ definition of that term used for intra- 
systematic purposes. One of the most difficult challenges of ‘‘positivism”’ 
has been the question of the ultimate justification of that position. From 
what point of view ‘‘ought’’ a particular national system of law or interna- 
tional law be obeyed? There is lacking in this instance a prima facie frame 
of reference giving meaning to the ‘‘oughtness’’ of the total system in 
issue.*** Many potential sources of such ‘‘oughtness’’ are conceivable: 
absolute morality, utility, popular consent, efficacy, to mention but a few. 
Many believe that the choice of any of these sources is a matter of personal 
philosophical or political preference. But which of these sources is the 
most ‘‘positivistic,’’ in a different sense, of course, from the one in which 
we used this term originally? One may say that it is the source which 


notions of international law as regards nationality, its modes of acquisition and of 
loss, the legal consequences flowing from nationality, the status of stateless persons and 
of aliens. ; 

128Germany has recognized Israel’s right to represent Jewish victims of Nazi 
oppression by signing the agreement between Israel and the German Federal Republic 
Sept. 10, 1952 (Documents, Jerusalem, 1953; and B.G.Bl. 1953, Pt. II, at 37). 
For an interesting discussion of Israel’s jurisdiction to try Eichmann, see L. C. Green, 
‘*The Eichmann Case,’’ 23 Modern Law Rev. 507 (1960). 

124 The ‘‘ought’’ of a rule of a particular legal system is derived from the fact that 
it is authorized by that system. The question posed in the text—a question elaborately 
discussed in Kelsenian jurisprudence—is: ‘‘Whence does the total system derive its 


authority?’’ 
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refers back to the system of reference which it justifies. In other words, 
the most ‘‘positivistic’’ approach, in the sense of an approach that is 
closest to the original one, is that which seeks the justification of interna- 
tional law in that law itself, in the philosophy which it expresses. If thus 
the justification for obedience to international law is sought in the goals 
which this law itself declares to be its goals, attention is obviously directed 
to that document so frequently invoked in the Eichmann case: the United 
Nations Charter. That Charter declares it to be one of its several goals 
‘*to reaffirm faith in fundamental human rights, in the dignity and worth 
of the human person,’’ and postulates encouragement of ‘‘respect for 
human rights and for fundamental freedoms for all....’’ If these words 
are more than so-called ‘‘jurisprudential niceties,’’ perhaps they might be 
taken to afford a basis for argument that, given most exceptional cir- 
cumstances, ‘‘fundamental human rights’’ ought to override considerations 
of conventional international law. 

This proposition, of course, calls for an answer to the question of how 
seriously we must take these declarations of principle. Do they truly 
express the philosophy of contemporary international law? A philosophy 
of law is conventionally understood to be external to law and to constitute 
a body of reflections about the nature and function of the law. But the 
fact is that such reflections may often be as much part of the law as is any 
legal rule. Indeed, philosophies and rules of law are relative concepts. 
As rules of law, so also philosophies of the law are ‘‘more or less positive.’’ 
For example, Holmesian philosophy of law is ‘‘ very positive’’ in our law. 
Mr. Justice Frankfurter’s position that ‘‘jurisdiction’’ is not a sacred and 
immutable principle, equally applicable to all situations, but a flexible 
relative legal concept is, to be sure, much ‘‘less positive’’ today than is the 
Holmesian conception of the nature of ‘‘law,’’ but it is certainly part of 
our law and not merely an external observation about it. Such a philos- 
ophy of ‘‘jurisdiction,’’ if applied to the international law notion of 
‘*sovereignty,’’ and combined with the philosophy of ‘‘fundamental human 
rights’’ expressed in the United Nations Charter, might have resulted in a 
different Security Council resolution than was the sad exhibit of the 
justice of our times issued on June 23, 1960. 


SEDENTARY FISHERIES AND THE CONVENTION ON THE 
CONTINENTAL SHELF 


By RicHarp YOUNG 


Of the Board of Editors 


The Convention on the Continental Shelf of April 29, 1958—one of the 
works of the first United Nations Conference on the Law of the Sea— 
declares in Article 2(1) that the ‘‘coastal State exercises over the conti- 
nental shelf sovereign rights for the purpose of exploring it and exploiting 
its natural resources.’’ The fourth paragraph of the same article defines 
these resources as 

the mineral and other non-living resources of the seabed and subsoil 
together with living organisms belonging to sedentary species, that is 
to say, organisms which, at the harvestable stage, either are immobile 
on or under the seabed or are unable to move except in constant 
physical contact with the seabed or the subsoil.’ 


Thus one effect of these provisions is to bring sedentary fisheries in the 
high seas but on the shelf within the regime established by the convention, 
and thereby to rest on a fresh and novel ground the long-standing claim 
that such fisheries differ from other high-seas fisheries in fact and should 
be treated differently in law. This new approach does not appear to 
have attracted much attention from legal scholars since the signing of the 
convention, perhaps because sedentary fisheries are much less important 
than either the great ocean fisheries for swimming fish or the potential 
mineral resources of the continental shelf.2 Yet the status of such fisheries 
presents interesting legal questions and their treatment may have sub- 
stantial effects on other aspects of the law of the sea. In this article an 
effort has been made to draw together in one place a brief résumé of the 
legal situation as it stood before 1945, a note on the scientific problems 
involved, a narrative of the development of the convention provisions, and 
some comment on their scope, dangers, and practical consequences. 
Throughout this discussion, the term ‘‘sedentary’’ in relation to fisheries 
and species is ordinarily used with the same meaning as in the convention, 
although certain shortcomings in this definition will later be pointed out. 
It should be noted, however, that some writers have used the term to 


1 Text in lst U.N. Conference on the Law of the Sea (1958) (cited hereafter as 1958 
Geneva Conference), 2 Official Records 142-143, U.N. Doc. A/CONF.13/38; 52 A.J.I.L. 
858-862 (1958). 

2 Sedentary fisheries are not negligible, however. Pearl-shell, much of it found in the 
high seas, exported from Australia in 1958-1959 was valued at more than $1,300,000. 
Statesman’s Year-Book (1960-1961) 473. An annual take of 45 to 95 tons of Libyan 
sponges is said to have brought in recent years export prices averaging $12,000 per ton. 
In the peak year of 1947, sponges sold at Tarpon Springs, Florida, had a sale value of 
$1,742,000. Morgan, World Sea Fisheries 228, 242 (1956). 
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include fisheries carried on by means of structures erected on the seabed, 
such as fixed fish-traps or weirs. Such fisheries are usually for mobile 
species and have no logical connection with the problem of taking sedentary 
varieties. They are not covered by the Continental Shelf Convention, but 
are the subject of a special article in its companion Convention on Fishing 
and Conservation of the Living Resources of the High Seas.® 


I 


Long before the appearance of the continental shelf doctrine, there was 
a current of opinion in international law that sedentary fisheries were 
an exception to the rule that navigation and fishing in the high seas were 
free to all alike. In the view of some governments and writers, the special 
nature of such fisheries made possible their legitimate subjection to the 
exclusive control of a single state. ‘‘Who ean doubt,’’ wrote Vattel in 
the middle of the eighteenth century, ‘‘that the pearl fisheries of Bahrein 
and Ceylon may be lawful objects of ownership?’’* This rhetorical 
question of the distinguished but landlocked jurist has been uncritically 
echoed down the. years by other authors as evidence of an established 
principle.’ The factual considerations adduced in support of this position 
were thus summed up by Fulton in 1911: 


The other class of fisheries referred to, for sedentary animals con- 
nected with the bottom, such as oysters, pearl-oysters, and coral, which 
are found in shallow water, as a rule, and usually near the coast, have 
always been considered as on a different footing from floating fish. 
They may be very valuable, are generally restricted in extent, and 
are admittedly capable of being exhausted or destroyed; and they 
are looked upon rather as belonging to the soil or bed of the sea than 
to the sea itself.* 


Some jurists, however, were not so ready to concede a special status to 
sedentary fisheries. Calvo expressed the opinion that such a derogation 
from the freedom of the seas would only be binding if sanctioned by 
formal agreements,’ while Gidel in his great work declared that any 
exclusive claim to a sedentary fishery ‘‘cannot be considered legitimate 
except under certain conditions rigorously fulfilled,’’ since it represented 


8 Art. 13. Text in 1958 Geneva Conference, 2 Official Records 139-141, U.N. Doe. 
A/CONF.13/38; 52 A.J.I.L. 851-858 (1958). 

4Le Droit des Gens (translated by Fenwick in Classics of International Law), Book I, 
See. 287 (1758). 

5 E.g., 1 Twiss, The Law of Nations 312-313 (2d ed., 1884); 1 Oppenheim, Interna- 
tional Law 333 note (Ist ed., 1905); 1 Westlake, International Law 190-191 (lst ed., 
1904); Lindley, Acquisition and Government of Backward Territory in International 
Law 68-69 (1926). All cite Vattel as authority; all, incidentally, are British. 

6 Fulton, The Sovereignty of the Sea 696-697 (1911). 

71 Calvo, Droit International 481 (5th ed., 1896). An example of state practice in 
accord with Calvo’s view was the British refusal in 1825 to recognize a French claim 
to property rights in oyster beds more than one league off the French coast—a dispute 
settled by the Anglo-French Convention of 1839. 2 Smith, Great Britain and the Law 
of Nations 148-149 (1935); Leonard, International Regulation of Fisheries 35-42 
(1944). 
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a clear infringement of the principle of freedom.* These conditions in 
his view called for prolonged and effective use without objection from 
other states. 

The legal nature of the alleged exclusive right over sedentary fisheries, 
and the method of its acquisition, were problems of some difficulty in the 
days before the shelf concept. In the opinion of most of its proponents, 
the right was more than a mere authority to control the fishing activity: 
it amounted rather to a right of property in the beds themselves and 
their contents. In support of this view much was made of the seeming 
similarity to crops on land, and the oysters or other species were often 
spoken of as a fructus of the seabed, to be harvested rather than hunted 
like swimming fish. From Sir Travers Twiss in 1871 to writers of the 
1950’s this concept of fructus has been a beguiling one.’ 

A number of leading scholars, such as Gidel, in the passage referred to 
above, held the claimed right to be essentially prescriptive in nature, 
depending on long and uncontested usage, preferably from a time im- 
memorial or at least from a time antedating modern concepts of maritime 
jurisdiction. The very ancient pearl fishery in the waters between Ceylon 
and India is often cited as an example of such a fishery with a long history 
of control by local rulers.2° The element of prescription at times loomed 
so large in legal thinking that in 1893 the British Government was advised 
that it lacked power to regulate a pearl fishery more than three miles 
offshore from certain Burmese islands, because there did not appear to 
be the immemorial claim to control which characterized the Ceylon fishery.™ 
As this instance showed, prescription alone was sometimes inadequate to 
reach the desired end: not only was evidence of long usage often lacking, 
but there were inconvenient theoretical difficulties about applying pre- 
scription in the strict sense, with its connotation of adverse possession, to 
areas of the high seas. 

In a much-cited article first published nearly forty years ago, Sir Cecil 
Hurst put forward the ‘‘theory of the bed of the sea being a no man’s 
land in which property can be and is acquired by occupation.’’*? This 
approach significantly shifted emphasis away from the elements of im- 
memorial usage and acquiescence by others important to a prescriptive 
title. On an occupation theory, the affirmative acts of appropriation and 


8 1 Gidel, Droit International Public de la Mer 500-501 (1932). 

9 For Twiss, see 2 Smith, Great Britain and the Law of Nations 121 (1935). Among 
modern commentators see O’Connell, ‘‘Sedentary Fisheries and the Australian Conti- 
nental Shelf,’’ 49 A.J.I.L. 185, 206 (1955) ; Johnson, ‘‘ The Legal Status of the Sea-Bed 
and Subsoil,’’ 16 Zeitschrift fiir Vélkerrecht 469 (1956). Contra, Mouton, The 
Continental Shelf 150 (1952). 

10 After some years of decline, efforts are reportedly now being made in India to 
revive the pearl and chank fishing industry. During the 1960 season a record number 
of 15,000,000 oysters were said to have been taken off Tuticorin. New York Times, 
Aug. 25, 1960. 

111 MeNair (ed.), International Law Opinions 259-264 (1956). 

12 Hurst, ‘‘ Whose Is the Bed of the Sea?’’ 4 British Year Book of International Law 
34, 42 (1923-1924). 
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control performed by the claiming state become of primary significance: 
they need not go far back if they are definite and reasonably effective. 
Occupation is thus a somewhat easier and shorter way to title, and prob- 
ably for this reason it won favor with many proponents of a special status 
for sedentary fisheries. Official support for this view was given by the 
British Government in statements both in 1928 to the preparatory com- 
mittee for the 1930 League of Nations Codification Conference and in 1952 
to the International Law Commission;** although prescription was not 
ignored in these statements as a possible basis of title, stress was laid on 
occupation and use, and in 1952 the thesis of Hurst was expressly endorsed. 
The approved view was summed up as follows in Oppenheim through 1948: 
Although it is traditional to base some of these cases on the ground 
of prescription, it is submitted that it would be not inconsistent with 
principle, and would be more in accord with practice, to recognise 
frankly that, as a matter of law, a State may by strictly local occupa- 
tion acquire, for sedentary fisheries and for other purposes, sovereignty 
and property in the surface of the sea-bed, provided that in so doing 
it in no way interferes with freedom of navigation and, perhaps we 
should add, with the breeding of free-swimming fish." 


II 


The passage from Oppenheim reflects the terms in which the question 
stood at the time it came to be considered by the International Law Com- 
mission as part of its study of the law of the sea. During the course of 
this study, the Commission recognized as early as 1950 the possible special 
character of sedentary fisheries, and it examined this topic specifically at 
its sessions in 1951, 1953, and 1956. Inasmuch as its work was the 
basis of the conventions framed at the Geneva Conference in 1958, it 
is instructive to note how its views developed during this formative 
period. 

In 1951 the Commission prepared seven draft articles on the continental 
shelf and four additional articles on related subjects. Of these four, the 
third dealt with sedentary fisheries in the following terms: 


The regulation of sedentary fisheries may be undertaken by a State 
in areas of the high seas contiguous to its territorial waters, where 
such fisheries have long been maintained and conducted by nationals 
of that State, provided that non-nationals are permitted to participate 
in the fishing activities on an equal footing with nationals. Such 
regulation will, however, not affect the general status of the areas 
as high seas. 


In the accompanying commentary, the Commission declared that in its view 


sedentary fisheries should be regulated independently of the conti- 
nental shelf. The proposals relating to the continental shelf are 


18 League of Nations Doc. C.74.M.39.1929.V, 162. Views to the same effect were also 
expressed by India, New Zealand, the Union of South Africa, and Australia: ibid. 106, 
166, 176; Doe. C.74(a).M.39(a).1929.V, 2. The 1952 comments are printed in Interna- 
tional Law Commission, 1953 Report 69-70, U.N. Doc.A/2456. 

14] Oppenheim, International Law 576 (7th ed., Lauterpacht, 1948). In the 8th ed. 
(1955), p. 628, the phrase ‘‘by strictly local oceupation’’ was omitted. 
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concerned with the exploitation of the mineral resources of the subsoil, 
whereas, in the case of sedentary fisheries, the proposals refer to 
fisheries regarded as sedentary because of the species caught or the 
equipment used, e.g., stakes embedded in the sea-floor. This distinction 
justifies a division of the two problems.'® 


At this stage, it is clear, the Commission considered the shelf regime to be 
confined to mineral resources, and thought of sedentary fisheries as 
including those carried on with fixed devices. Its tendency was to treat 
them much as it was treating other high-seas fisheries: especially note- 
worthy in this regard was the restriction of the coastal state’s power to 
regulation only, and the affirmation of the right of non-nationals to take 
part on an equal footing. 

When the Commission reverted to the problem two years later, it adopted 
a position diametrically opposed to its earlier view. In the 1953 version 
of its draft, the article on sedentary fisheries was dropped entirely and 
replaced by two paragraphs in the commentary. In these the Commission 
stated that it had come to the conclusion that: 


the products of sedentary fisheries, in particular to the extent that 
they were natural resources permanently attached to the bed of the 
sea, should not be outside the scope of the régime adopted and that 
this aim could be achieved by using the term ‘‘natural resources.’’ 
It is clearly understood, however, that the rights in question do not 
cover so-called bottom-fish and other fish which, although living in the 
sea, occasionally have their habitat at the bottom of the sea or are 
bred there. Nor do these rights cover objects such as wrecked ships 
and their cargoes (including bullion) lying on the sea-bed or covered 
by the sand of the subsoil.*® 


The Commission went on to say that existing rights of nationals of other 
states must be respected ; but it made it plain that, with this qualification, 
the coastal state’s rights over the shelf extended fully to sedentary fisheries, 
which therefore no longer required separate treatment. 

It would not appear that this change of view came about as the result 
of any great outery by governments or scholars against the Commission’s 
earlier stand. In the comments made by governments on the 1951 draft, 
only that of Denmark had proposed the placing of sedentary fisheries under 
the shelf regime, although Chile, not surprisingly, had been in favor of 
so placing all fisheries. Several governments had concurred in general 
with the draft article, some had asked for a more precise definition of 
the fisheries covered, and others (including the United States) had made 
no comment at all.17 Nor had the draft article attracted any great criticism 
from learned bodies or private commentators.?® 


15 International Law Commission, 1951 Report 20, U.N. Doe. A/1316; 45 A.J.I.L. 
Supp. 145-146 (1951). 

16 International Law Commission, 1953 Report 14, U.N. Doe. A/2456; 48 A.J.L.L. 
Supp. 32 (1954). 

17 The comments of governments on the 1951 draft are printed in the Commission’s 
1953 Report 42-72. 

18 Mouton, The Continental Shelf 151-161 (1952); Young, ‘‘The International Law 
Commission and the Continental Shelf,’’ 46 A.J.I.L. 127-128 (1952). 
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The generally favorable attitude thus disclosed led the Commission’s 
special rapporteur, Professor Francois, to propose in his report that the 
draft on the continental shelf be modified to read ‘‘mineral resources’’ 
rather than ‘‘natural resources,’’ with the definite intent of excluding 
sedentary fish from the ambit of the coastal state’s authority.’® After 
considerable inconclusive discussion, Mr. (later Judge) Lauterpacht moved 
the retention of the phrase ‘‘natural resources,’’ and made it clear that 
he meant to include therein pearl and oyster beds and sponge deposits. 
This view prevailed by a vote of six to four, with three abstentions. 
Subsequent efforts to reopen the matter were unsuccessful, the decision 
stood to bring sedentary fisheries under the shelf regime, and the 1951 
draft article was eliminated.*® Despite this unanticipated reversal of 
view, the Commission’s action evoked as little reaction from governments 
as had its earlier stand—a result attributable in part, no doubt, to the 
fact that not many states have a direct concern in sedentary fisheries out- 
side of territorial waters.** Although some writers voiced objection,** the 
Commission at its 1956 session retained almost verbatim its 1953 language 
on the subject, which thus became part of the commentary accompanying 
its final comprehensive draft articles on the law of the sea.** 

One major point never adequately determined during the Commission’s 
deliberations was the precise meaning of the word ‘‘sedentary’’ as ap- 
plied to fisheries. After 1953 it seems to have been narrowed down in 
the Commission’s thinking to fisheries for sedentary species; this reduced 
the confusion somewhat, but no firm rule was proposed for ascertaining 
what species were sedentary and hence subject to the shelf regime. Al- 
though this question was still left hanging even in the final draft, the 
Commission should not be criticized too harshly for its failure to provide 
an answer. On the whole, its reluctance to be more specific reflected a 
sophistication about the facts of marine life which had grown greatly in 
six years, and an awareness of the errors likely to occur in any amateur 
formula. It should also be noted, in fairness to the Commission, that, 
although it received much valuable data on fishing in general from the 
work of the Technical Conference on the Conservation of the Living 
Resources of the Sea held at Rome in 1955, this material included almost 
no information on sedentary fisheries.** 

19 U.N. Doe. A/CN.4/60, pp. 104-105 (Feb. 19, 1953). 

20 International Law Commission, 5th Session (1953), Summary Records of the 
198th-201st, 205th, 208th, 209th Meetings, U.N. Does. A/CN.4/SR. 198-201, 205, 208, 
209. 

21‘“The American oyster fishery is domestic, since that fishery is confined to the coastal 
waters.’’ Statement of the U.S. Acting Commissioner of Fisheries, Dec. 7, 1935, quoted 
in 1 Hyde, International Law 760 (2d ed., 1945). 

22 Mouton, ‘‘The Continental Shelf,’’ 85 Hague Academy Recueil des Cours 441-445 
(I, 1954), a well-considered analysis. A full-length study critical of the Commission’s 
marriage of sedentary fisheries and the continental shelf is Papandreou, La Situation 
Juridique des Pécheries Sédentaires en Haute-Mer (1958). 

28 International Law Commission, 1956 Report 42, U.N. Doc. A/3159; 51 A.J.I.L. 154 
(1957). 

24 Report of the Conference, U.N. Doc. A/CONF.10/6 (July, 1955) ; Papers Presented 
at the Conference, U.N. Doe. A/CONF.10/7 (January, 1956). 
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On the basis of its limited knowledge, the Commission felt unable to 
do more than set up two limitations in its final remarks on the subject. 
On the one hand, it observed, sedentary fisheries certainly included 
‘‘natural resources permanently attached to the bed of the sea’’; on the 
other hand, they did not, in its opinion, embrace ‘‘so-called bottom-fish 
or other fish which, although living in the sea, occasionally have their 
habitat at the bottom of the sea or are bred there.’’ But in between these 
extremes there was left a vast area of uncertainty, its extent depending on 
the exact meaning to be given the word ‘‘sedentary.’’ 

The difficulties of practical definition which this problem presents can 
perhaps be shown most effectively by brief reference to a few facts of 
nature. For example, it might seem simple (though possibly too strict) 
to limit the sedentary category to so-called sessile species—those having an 
actual physical attachment to the seabed, like sponges, corals, and the 
edible mussels. Yet this would be imprecise without further reference 
to a stage of life, for most animals, sessile in adulthood, go through an 
earlier free-swimming period; while others, like some jellyfish, are just 
the reverse.*® So restricted a definition would also exclude such species, 
often called sedentary, as the béche-de-mer (a sea-cucumber esteemed as a 
delicacy in the Orient), which creeps and burrows on the bottom, and 
the commercially important gold-lip pearl oyster, which at maturity merely 
lies on the seabed.?® Then there is the chank, memorably described by a 
learned British judge as ‘‘an incompletely sedentary crustacean,’’ since it 
*‘moves very slowly: eppur sit muove.’’** But even if such relatively 
slow creatures were to be considered sedentary, there would arise still 
further questions regarding crustaceans such as lobsters, erabs, and the 
like, which can display considerable speed and agility but which generally 
require in adulthood a surface to move upon.** From lobsters and crabs 
it is biologically only a step to their relatives, the shrimp, but these for the 
most part are swimming fish excluded by the Commission from the shelf 
regime. 

From examples such as these and many others, the conclusion is inescapable 
that in nature there is no simple line of demarcation between sedentary 
and other fish, but only a long series of gradations from the unquestionably 
fixed at one extreme to the unquestionably free at the other. Thus a key 
problem before the Geneva Conference in connection with sedentary fish- 
eries and the continental shelf was the framing of a definition of such 
fisheries that would have some practical value in determining the applica- 
tion of the appropriate legal regime. Fortunately, the Conference was 
assisted by technical experts familiar with the scientific facts; and it 


25 Sverdrup, Johnson, and Fleming, The Oceans 306, 315, 319-320 (1942). 

26 Allan, Australian Shells 266 (1950). 

27 Lord Asquith of Bishopstone, Award in Petroleum Development Ltd. v. Sheikh of 
Abu Dhabi, 1955 Int. Law Rep. 155 note. 

28 The spiny lobster of the Gulf of Mexico, a pedestrian, has been known to travel 
100 miles in about as many days. Walton Smith, ‘‘Biology of the Spiny Lobster,’’ 
U.S. Fish and Wildlife Service, Fishery Bulletin 89, Gulf of Mexico: Its Origin, Waters, 
and Marine Life 464 (1954). 
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further benefited from having before it, in one of its preparatory docu- 
ments, a valuable study prepared by the Secretariat of the Food and 
Agriculture Organization. This set forth, briefly but lucidly, useful data 
illustrating the complex relationships of living organisms with each other, 
the sea, and the seabed.*® 


Itt 


When in due course Article 68 of the International Law Commission’s 
final draft was taken up in the Fourth Committee (Continental Shelf) of 
the Geneva Conference, the meaning to be given to the phrase ‘‘natural 
resources’’ was the subject of much debate and several proposed amend- 
ments.*° The opinions expressed fell into three main groups: one which 
favored a strict construction of the term as applying only to mineral or 
non-living resources; another which sought an enlarged interpretation, to 
bring at least bottom-fish and perhaps all fish in shelf waters within the 
shelf regime; and a third group in the center which agreed in general 
with the Commission’s approach but was ready to welcome a more precise 
definition than the Commission had supplied. Only one speaker suggested 
that the whole question of fisheries, including sedentary fisheries, was one 
properly for the Third Committee (Conservation of Living Resources), 
although several suggested the possibility of joint consultations. 

In the discussion, spokesmen for states in the first group, which included 
among others Greece, Japan, the Federal Republic of Germany, and (for 
a time) Sweden, argued that restriction of the shelf regime to mineral 
resources would be in harmony with the original purpose of the doctrine, 
i.e., to provide a guiding principle in a new field and not to overturn 
established concepts of fishery law. They emphasized the difficulty of 
defining sedentary fisheries satisfactorily and the danger of creeping en- 
croachment on the general freedom to fish in the high seas. Also pointed 
out was the impracticability, whatever the theoretical right, of conducting 
an international fishery for mobile species in the same waters as a sedentary 
fishery under a different regime: interference and conflict would be inevi- 
table. But these arguments were apparently not persuasive, as the views 
of the first group were heavily voted down by a tally of 52 opposed, seven 
in favor, with six abstentions. 

The states in the second group, among which Burma, Mexico, Peru, and 
Yugoslavia were prominent, agreed with the first that there was danger 
of conflict if fisheries were to be divided between two separate regimes, but 
urged this as a reason to bring at least all bottom-fish under the shelf 
regime and the authority of the coastal state. On the basis of the FAO 
study and other scientific data, they claimed that biological dependence 


29 Preparatory Doc. No. 10, Examination of Living Resources Associated with the 
Sea Bed of the Continental Shelf, U.N. Doe. A/CONF.13/13 (Nov. 6, 1957). 

80 The proceedings may be followed in 1958 Geneva Conference, 6 Official Records 
48-72, U.N. Doc. A/CONF.13/42. See also Whiteman, ‘‘Conference on the Law of the 
Sea: Convention on the Continental Shelf,’’ 52 A.J.I.L. 638-640 (1958); Garcia- 
Amador, Exploitation and Conservation of the Resources of the Sea 126-128 (1959). 
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on the seabed of the shelf was not confined to sessile or creeping species, 
but was an essential feature of life for many free-swimming fish as well. 
Although this position won slightly more support than that of the first 
group, it was nevertheless decisively rejected in the critical test by a vote 
of 42 opposed, 11 in favor, with 11 abstentions. 

In the middle group, support was centered early on a draft amendment 
proposed jointly by Australia, Ceylon, Malaya, India, Norway, and the 
United Kingdom, and supported subsequently by both the United States and 
the Soviet Union. In the form in which it was eventually adopted by the 
Committee (41 in favor, 11 opposed, 17 abstentions) as paragraph 4 of 
the revised Article 68, it read as follows: 


The natural resources referred to in these articles consist of the 
mineral and other non-living resources of the seabed and subsoil 
together with living organisms belonging to sedentary species, that is 
to say, organisms which, at the harvestable stage, either are immobile 
on or under the seabed or are unable to move except in constant 
physical contact with the seabed or the subsoil; but crustacea and 
swimming species are not included in this definition. 


The sponsors stressed in the debate that their text was intended as a 
compromise based on ‘‘considerations of legal principle and practical 
utility’’ and resulting from ‘‘close consultation between lawyers and biolo- 
gists.’’ As the representative of Ceylon explained, the authors had divided 
marine organisms into (1) those which were immobile; (2) those which 
moved only a few feet or less; and (3) those which moved considerable 
distances, 7.e., swimming species and crustacea; and it had seemed reason- 
able to them to draw the line between (2) and (3). These contentions 
in favor of all parties meeting on a middle ground at length prevailed, 
although a Mexican move to delete the words ‘‘crustacea and’’ was very 
narrowly rejected. 

In subsequent plenary meetings of the Conference, it was decided to 
incorporate the provisions on the continental shelf in a_ separate 
convention and draft Article 68 became Article 2 of the new instru- 
ment. In the same meetings, the final phrase of paragraph 4, ‘‘but 
crustacea and swimming species are not included in this definition,’’ was 
stricken out. The decision was taken in two steps, the first vote being on 
the words ‘‘crustacea and,’’ the second on the remainder of the phrase. 
Although the balloting has been described by a delegate as confused,** in 
both cases the words were deleted by substantial majorities. The wording 
of the article in final form, as quoted at the beginning of this study, 
was then approved by a vote of 59 to five, with six abstentions.** 

As finally adopted, the text of paragraph 4 showed considerable develop- 
ment over the language of the International Law Commission draft, and 


811958 Geneva Conference, 6 Official Records 143, U.N. Doe. A/CONF.13/42. 

82 Whiteman, loc. cit. 638 note. 

88 The proceedings in the plenary sessions are reported in 1958 Geneva Conference, 
2 Official Records 13-15, U.N. Doe. A/CONF.13/38. 
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went far toward answering some of the unsettled questions of definition. 
Thus the phrase ‘‘at the harvestable stage’’—which was declared to refer 
to the harvestable stage of the creature’s life eycle—furnishes a common- 
sense rule for determining at what point of time the sedentary character 
of a species is to be ascertained. The term ‘‘sedentary’’ is also given 
greater precision as meaning organisms ‘‘immobile on or under the seabed’’ 
or at least ‘‘unable to move except in constant physical contact therewith.’’ 
This covers satisfactorily both attached and unattached species that are 
not self-propelled,** as well as the various forms of creeping and burrowing 
animals. At the same time, creatures which are free-swimming at the 
harvestable stage, even though, like halibut, they spend much time at the 
bottom, are necessarily excluded. While, no doubt, some technical holes 
could be picked in the text, it would appear to deal adequately for most 
purposes with the problem of determining which species come under each 
regime. Of the creatures important to man, only the crustaceans still 
seem to be in an uncertain position. These had been expressly excluded 
in the sponsors’ original draft of the text; and Dr. Gareia-Amador has 
affirmed, with the authority of first-hand knowledge, that this is still the 
ease.*® Yet it is submitted, with all respect, that this is not self-evident. 
Certain crustaceans, such as the spiny lobster, would appear to meet the 
requirement of being at the harvestable stage in constant physical contact 
with the seabed, and so to come within the shelf regime. Doubt on this 
point may persist until resolved by practice. 


IV 


What has been the effect of subjecting sedentary fisheries to the shelf 
regime and what would appear to be their future status under the 
principles framed at Geneva? The answer must be in some degree theo- 
retical, for the convention has not yet entered into force and the amount 
of national legislation and practice influenced by it remains small.** But 
with an eye to the future it may be useful to consider briefly the true 
position of such fisheries in the absence of the shelf doctrine and then 
examine the probable impact of the convention. 

As noted earlier in this discussion, the concept of a special status for 
sedentary fisheries is far from new. Yet in spite of some respectable 
support, it may be doubted whether it ever received such broad acceptance 


84It seems unlikely that controversy will soon arise over oysters grown on racks 
suspended in the water, as is the case in certain Norwegian fjords. This technique is 
employed because the deep bottom waters of the fjords, cut off from free circulation 
with ocean waters by high sills at the entrances, accumulate amounts of hydrogen 
sulphide toxic to oysters and most marine life. Sverdrup, Johnson, and Fleming, The 
Oceans 802 (1942). Yet one may speculate: Are such oysters sedentary? 

85 Garcia-Amador, Exploitation and Conservation of the Resources of the Sea 128 
(1959). 

86 An example is the United Arab Republic decree on the continental shelf of Sept. 3, 
1958, which is framed in harmony with the convention. Text (translated) in 54 
A.J.I.L. 491-492 (1960). 
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as to become a general rule of law.*’ It never acquired such notoriety 
as to make a lack of challenge equivalent to acquiescence, and from time 
to time some examples of state practice ran against the concept.** This is 
not to say that in some particular instances, such as the ancient pearl 
fisheries of Ceylon and the Persian Gulf, a special status might not have 
been justifiably asserted ; but if so, this would have been because of unique 
local considerations and not because of any universal rule applicable to 
all sedentary fisheries. 

Further, in the absence of the shelf doctrine, the case for a special 
status would probably have grown weaker rather than stronger, as 
scientific knowledge of the world’s ocean fisheries increased during the 
twentieth century. The arguments which distinguished sedentary fisheries 
from others on the reasoning that they were always in the same place, 
were harvestable like a crop, and were capable of exhaustion, tended to 
become less and less persuasive in the light of new data. This was not 
because the contentions were false, but because they were found to be 
distinctions without a difference. Fisheries for mobile species were also 
shown to be often tied closely to particular areas, to be capable of exhaus- 
tion, and to respond like a crop to good husbandry. In the face of growing 
world demand for food and marine products, it began to seem more and 
more sensible to regard all the major fish populations as crops, gradually 
to be brought as required under prudent management for the long-term 
benefit of all, particularly since it was felt that the scientific techniques 
for such a task were now known or could be developed. On any such 
global approach, it seems probable that there would have appeared to 
be no reason for perpetuating an outmoded and unhelpful division into 
sedentary and non-sedentary classes: the problem would have been one 
of the living resources of the ocean as a whole. 

Hence it seems only a slight exaggeration to suggest that proponents of 
national claims to sedentary fisheries were rescued from an increasingly 
precarious position by the timely advent of the continental shelf concept, 
which first became important in the years after 1945. (For that matter, 
the concept was also a gift to the proponents of national claims to all 
offshore fisheries.) No longer was it necessary to rely on dubious factual 
arguments or on debatable applications of the principles of prescription, 
usage, occupation, and acquiescence. All that was now required was to 
establish a connection between the sedentary species and the shelf and 
then to contend that this connection made the species one of the natural 


87 Cf. the rejection by the International Court of Justice in the Fisheries Case of 
the ten-mile limit for territorial bays, on the ground of its not having ‘‘acquired the 
authority of a general rule of international law.’’ [1951] I.C.J. Rep. 116, 131. 

88 See note 7 above. Another instance may be found in the Australian pearling 
legislation of 1888 and 1889, which undertook to regulate pearling beyond territorial 
limits, but which, in accordance with ordinary jurisdictional principles, was expressly 
confined to British ships. Federal Council of Australasia, Queensland Pearl-Shell and 
Béche-de-Mer Fisheries (Extra-territorial) Act, 51 Vict. No. 1 (1888); Western 
Australian Act, 52 Vict. No. 1 (1889); texts in 18 Hertslet, Commercial Treaties 
573, 576. 
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resources of the shelf, subject to the exclusive control of the coastal state.** 
The fact that the shelf concept in its original form had been carefully 
restricted to mineral resources of the seabed and subsoil did not long inhibit 
efforts to expand its scope to include sedentary fisheries and more. 
Recent years have seen a number of attempts to bring all marine organisms 
on the shelf or in the superjacent waters under the control of the coastal 
state by means of the shelf doctrine; and it is difficult to deny that some 
of the arguments which support the association of sedentary species with 
the shelf tend logically to support a similar association of at least some 
bottom-fish, if not all fish found in the shelf waters. This ultimate 
extension has been resisted as too extreme an innovation by states mindful 
of the traditional freedom to fish in the high seas and with an interest in 
preserving that freedom; but the Continental Shelf Convention affirms 
their concession that certain species should come under the shelf regime. 
This represents a fundamental change in the rationale of a special status for 
sedentary fisheries. As a distinguished commentator observed when the 
International Law Commission first adopted this view in 1953, ‘‘ What 
was a harmless local anomaly has been made into a dangerous general 
rule.’’ 

Whatever the abstract merits of the points just discussed, it appears 
that henceforth the status of sedentary fisheries will have to be considered 
in the context of the continental shelf doctrine.*t This is likely to be the 
ease, whether or not the convention itself actually enters into force; but 
in either event the convention standards may be expected to influence 
state practice for at least some years to come. For this reason it would 
seem pertinent to consider just what status it does provide, what its scope 
would appear to be, and what problems might arise under it. 

By the terms of Article 2, a coastal state exercises over sedentary species 
on the shelf ‘‘sovereign rights’’ for the purpose of exploiting them. These 
rights are declared to be exclusive, and no other state can join in the 
exploitation without permission. It is not wholly clear whether this bar 
extends to states which had previously participated, and thus destroys a 
pre-existing interest of their nationals. It should not do so; and in its 1956 
report the International Law Commission rightly affirmed that interests 


89 The effect of the change in basis is easily seen in the history of the 1952-1953 
Australian legislation asserting jurisdiction over pearl fisheries beyond territorial limits. 
The Pearl Fisheries Act 1952, Act. No. 8 of 1952, was apparently conceived on 
traditional theories of occupation and use, and its validity against non-nationals was 
seriously questioned. Pankhurst, ‘‘The Fisheries Act and the Pearl Fisheries Act,’’ 
1 Sydney Law Review 96-104 (1953). The Act was never brought into force in its 
original form. After the International Law Commission’s reversal of view in 1953, 
the statute was immediately amended so as to found the claim of jurisdiction on the 
shelf doctrine. Pearl Fisheries Act (No. 2) 1953, Act No. 38 of 1953. 

40 Mouton, ‘‘The Continental Shelf,’’ 85 Hague Academy Recueil des Cours 444 
(I, 1954). 

41 Although sedentary fisheries may exist in shallow areas of the high seas which do 
not lie upon any continental shelf, they are not believed to present a problem of practical 
importance. 


1961] SEDENTARY FISHERIES 371 


of this kind should be recognized and safeguarded.*? The convention 
itself, however, contains no such protective provision. In this emphasis on 
exclusiveness it goes beyond both the traditional older views and the 
Commission’s first draft article in 1951, which expressly confirmed the 
right of non-nationals to participate. This is also shown by the fact that, 
thanks to the shelf doctrine, there is no longer any requirement of use 
or occupation: however new the coastal state’s interest may be, it is 
paramount. Indeed, it is clear from the Conference discussions that the 
coastal state need not engage at all in actual exploitation in order to 
preserve its rights. In all these respects, the convention confers on the 
coastal state much breader rights, at much less cost to it in time and 
effort, than it could ever have expected to acquire in an earlier day. From 
one standpoint this is progress, for the establishment of a basis for orderly 
control over exhaustible natural resources of this kind is not to be under- 
valued. But it remains to be seen whether this is the best means to that 
end in terms of the general interest. 

The definition in Article 2(4) of the species subject to the shelf regime 
does not go beyond those which have been the object of traditional claims 
in the past. In this respect the convention does not break new ground, 
although there may be some question in future about possible loose ends 
in the definition, as has already been mentioned. Precision on this point 
is not only desirable for its own sake but also because of the need to have 
the Shelf Convention march in step with its companion instrument on 
fishing and the conservation of living resources. The latter document is 
framed in comprehensive terms and makes no exception in its language 
for living resources under the shelf regime; but the general tenor of its 
provisions, with their high regard for the interests of the coastal state, 
would seem to make unlikely as a practical matter any serious conflict 
over the allocation of a particular organism to one regime or the other. 

It must be recognized, however, that the extension of the shelf concept 
to cover certain living resources in the sea does raise other risks of a 
potentially more serious nature. One such hazard is that the exclusive 
rights possessed by the coastal state over sedentary fisheries might impede 
rather than promote beneficial exploitation; that valuable resources would 
lie idle because the coastal state was unable or unwilling to make use of 
them and no other state could lawfully do so. A lesser form of this danger 
might arise in cases where the exploitation under the auspices of the 
coastal state was unnecessarily wasteful or costly. 

A second type of hazard might occur in the situation where the coastal 
state’s regime for sedentary fisheries amounted to an excessive interference 
with other fisheries or other uses of the waters in an area. The waters 
above the shelf are high seas, and the coastal state is bound by Article 5(1) 
of the convention not to interfere unjustifiably with their use; but the 
difficulty here is that a reasonable regulation to protect a sedentary fishery 

42 International Law Commission, 1956 Report 42, U.N. Doe. A/3159. But as 
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372 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 55 


—e.g., a prohibition against the passage or anchorage of vessels—may still 
be in fact a substantial hindrance to some other legitimate activity. The 
conflict is likely to be worse than in the case of mineral resources in the 
subsoil, for in the latter instance the two activities involved are not both 
being carried on in the same medium. Oil, for example, can usually be 
drawn from an offshore well without permanently disrupting a neighboring 
fishery ; but the banning of trawling over oyster banks puts the trawler 
wholly out of business in that vicinity. It is obvious that in situations 
of this kind the inclusion of sedentary fisheries in the shelf regime increases 
the potential control which a coastal state can exert over other uses of the 
high seas lying above its shelf. 

The possibility of interference perhaps need not be a major source of 
concern as long as a state acts with responsibility and good faith in the 
exercise of its authority. A more alarming prospect would appear, 
however, if a state should decide by any chance to use its powers for 
some ulterior purpose. Thus regulations ostensibly designed to safeguard 
sedentary fisheries might in fact be intended to eliminate foreign competi- 
tion from a free fishery in the same waters, or to obstruct navigation en 
route to an unfavored destination, or to disguise police measures for other 
purposes. Such actions would be a wholly wrongful abuse of power; but 
if they were cleverly conceived, countermeasures might be difficult to frame 
effectively. 

One final risk, which perhaps is potentially more threatening than any 
other to the existing legal character of high-seas fisheries, is that of 
encroachment: the gradual extension of the unilateral authority of the 
coastal state over non-sedentary fisheries in the waters above the shelf. 
It has been said with some truth that the agreement to apply the shelf 
regime to sedentary fisheries was the opening wedge which makes this 
possibility conceivable. Once any living resource was brought under the 
shelf regime, the way was cleared to contend that others also properly 
belonged there. Scientific arguments of considerable plausibility can be 
adduced to show that bottom-fish are as closely related to the shelf as some 
sedentary varieties, and the arguments do not always stop there. Judging 
from views already expressed at the Geneva Conference and elsewhere, 
it will probably be only a matter of time before there is considerable 
pressure on the international front to bring at least some species of 
swimming fish under the authority of the coastal state by means of the 
shelf concept. If this is once successful, it would seem difficult to maintain 
any further barrier against unilateral claims to control almost all other 
varieties of living resources in the shelf waters. It is to be hoped that the 
system established in the Conservation Convention will prove sufficiently 
attractive to enough states to reduce the pressures of unilateralism and 
prevent new controversies in this field. 

Up to the present time, it is fair to say, the risks discussed have been 
only risks, and it is not impossible that they will remain no more than 
that. Although the extension of the continental shelf doctrine to embrace 
sedentary forms of marine life may have been logically unsound, this 
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does not mean that the solution worked out in the Continental Shelf 
Convention need be unsatisfactory from a practical standpoint. The 
convention reflects a remarkable measure of agreement among the delega- 
tions of many states, and its framing was an ‘‘encouraging example of 
the codification and progressive development of a special section of interna- 
tional law to which modern technology has given prominence.’’** Even 
now, two years after its signing, it cannot be predicted with certainty how 
wide its acceptance will be, but the prognostications are not unfavorable. 
It may not be an ideal formulation, but without it the prospects would 
probably be even more confused and uncertain. 


48 Sorensen, ‘‘Law of the Sea,’’ International Conciliation, No. 520, p. 231 (1958). 
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One of the more significant, but inadequately recognized, developments 
in the field of the law of war which has occurred during the past half- 
century is that with respect to the institution of the Protecting Power. 
Surprisingly little has been written, especially in English, either on the 
general subject of the Protecting Power or on the specific subject of the 
Protecting Power and its relationship te the prisoner-of-war problem.’ 
This article will endeavor, to a necessarily limited extent, to fill that void, 
with the emphasis being placed on the gradual, but steady, expansion of 
the authority, responsibility, and functions of the Protecting Power in safe- 
guarding the welfare of prisoners of war. 

The term Protecting Power is comparatively simple of definition. It is a 
state which has accepted the responsibility of protecting the interests of 
another state in the territory of a third, with which, for some reason, such 
as war, the second state does not maintain diplomatic relations.* Because 


* Formerly Chief, International Affairs Division, Office of The Judge Advocate Gen- 
eral of the Army. The opinions expressed herein are those of the writer and are not 
necessarily those of The Judge Advocate General or of the Department of the Army. 

1A fairly complete contemporary bibliography of published items would consist of the 
following: Franklin, Protection of Foreign Interests (1946); Janner, La Puissance 
Protectrice en Droit International (1948; originally published in German); Siordet, 
The Geneva Conventions of 1949: The Question of Serutiny (1953; originally pub- 
lished in French); and De la Pradelle, ‘‘Le Contréle de 1’Application des Conventions 
Humanitaires en cas de Conflit armé,’’ in 2 Annuaire Francais de Droit International 343 
(1956). The subject is, of course, dealt with, but in a more limited fashion, in the 
various general treatises and articles on the 1949 Geneva Conventions such as De la 
Pradelle, La Conférence Diplomatique et les Nouvelles Conventions de Genéve du 12 
aofit 1949 (1951); Yingling and Ginnane, ‘‘The Geneva Conventions of 1949,’’ in 46 
A.J.I.L. 393 (1952) ; Kunz, ‘‘ The Geneva Conventions of August 12, 1949,’’ in Law and 
Politics in the World Community 279 (Lipsky, 1953); and Pictet, Commentary on the 
Geneva Convention Relative to the Treatment of Prisoners of War (hereinafter referred 
to as Commentary) (1960). Modern texts on international law do little more than 
paraphrase the provisions of the Geneva Conventions. See, for example, 2 Oppenheim 
(Lauterpacht), International Law 374-376 and 386 (7th ed., 1952), and Stone, Legal 
Controls of International Conflict 655, 658, 661, and 666 (1954). Many slightly older 
texts do not even include the term ‘‘ Protecting Power’’ in their indices. See, for ex- 
ample, 2 Oppenheim (McNair), International Law (4th ed., 1926), and Wheaton (Phillip- 
son), International Law (5th ed., 1916). It is to be hoped that this paucity of mate- 
rial does not indicate a continuation of the neglect of the law of war condemned by 
Kunz a decade ago. Kunz, ‘‘The Chaotic Status of the Laws of War and the Urgent 
Necessity for Their Revision,’’ in 45 A.J.I.L. 37 (1951). 

2A state is frequently called upon to represent certain specified interests of another 
state in the territory of a third, even though normal, peaceful relations exist between 
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the protection is most frequently rendered to nationals of the protected 
state found in the third state, the former is often referred to as the Power 
of Origin and the latter as the Power of Residence. For obvious reasons, 
in the case of prisoners of war the state by which they are held is known 
as the Detaining Power rather than as the Power of Residence. And 
while the term Power of Origin may be a misnomer in the case of certain 
prisoners of war, as, for example, those who were captured while serving 
in the armed forces of a state other than their own, it will be used herein 
for lack of a more appropriate term. 


I. Hisroricau 


The earliest indication of what we now term the Protecting Power prob- 
ably appeared in the Capitulations of the Ottoman Empire of the sixteenth 
century.* Curiously enough, in those early days protection of non- 
nationals came about, not as a result of agreements reached with the Power 
of Residence by the Power of Origin, but as a result of agreements reached 
with the Power of Residence by the prospective Protecting Power itself, 
the latter having probably been primarily concerned with the resulting 
increase in its own prestige and influence in the territory in which it was 
acting and in the home territories of the protected persons. At that period 
the Protecting Power was, and in the three succeeding centuries it re- 
mained, completely a creature of custom and usage, with no conventional 
basis, definition, or functions. As a result, the extent of the activity of 
Protecting Powers varied in different countries and even, with respect to 
different Protecting Powers, within the same country. The passage of time 
resulted in the passing of the initiative for the designation of a Protecting 
Power in a particular case from the Protecting Power to the Power of 
Origin, where it more properly belonged. It also resulted in the concept 
of the Protecting Power as an international institution becoming more and 
more firmly intrenched in international law and practice. In its present 
form, however, the Protecting Power dates back less than one century—and 
its codified form is of even more recent vintage. 

Most writers attribute the modern genesis of the Protecting Power to 


the two latter. Thus, in 1955 the United States was, in varying degrees, representing 
some 25 states in some 80 other states (United States Foreign Service Manual, Vol. 2, 
Consular Affairs, pars. 923.31-923.32, July 13, 1955). This peacetime practice un- 
questionably played an important part in the historical development of the present-day 
wartime concept of the Protecting Power. The Protecting Power, which is the subject 
of this article, must not be confused with the protecting state exercising powers over 
a protectorate. 

8 Isolated instances of this practice had occurred earlier. Thus, for example, we find 
that in the thirteenth century the Venetian Resident in Constantinople was charged with 
the protection of Armenians and Jews. The appearance of the Protecting Power has 
been attributed to a combination of three older institutions of international law: extra- 
territoriality; the employment of foreigners as diplomatic and consular agents; and the 
use of personal good offices. Fuianklin, op. cit. 7. It is doubtful that the concept of 
the Protecting Power as it first appeared in the Turkish Capitulations had any more 
direct progenitor. 
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developments which occurred during the Franco-Prussian War (1870- 
1871). In that conflict, probably for the first time, all of the belligerents 
were represented by Protecting Powers in the territory of the enemy. 
England was charged with the protection of the French in Germany; and 
the United States, Switzerland, and Russia acted as Protecting Powers in 
France for the various German States.‘ It may be said that the expansion 
of the functions of the Protecting Power during this conflict was, in large 
measure, due to two practices which originated during its course: that 
of expelling enemy consuls; and that of imposing stringent restrictions on 
enemy aliens.° Unquestionably, each of these practices could and did 
contribute to the need for the enlargement of the functions of the Pro- 
tecting Power. 

The precedents established during the Franco-Prussian War were adhered 
to in most subsequent international conflicts, many of which had, however, 
their own peculiar aspects. Thus, in the Sino-Japanese War (1894- 
1895) each side requested the United States to act as its Protecting Power 
and so we find the same state acting as the Protecting Power for each bellig- 
erent within the territory of the other. Similarly, Germany acted as the 
Protecting Power for both belligerents in the Italo-Turkish War (1911- 
1912) and in the Sino-Soviet War (1929). Going to the other extreme, in 
the Greco-Turkish War (1897), Germany acted as the Protecting Power 
for Turkey in Greece, while three other nations, England, France, and 
Russia, acted jointly for Greece in Turkey; in the Spanish-American War 
(1898), England acted as the Protecting Power for the United States, while 
France and Austria-Hungary acted jointly for Spain (it was during this 
conflict that, for the first time recorded, a belligerent, the United States, 
specifically requested neutral inspection of installations within which pris- 
oners of war were being held) ;° and during the Balkan Wars (1912-1913) 
France and Russia acted jointly as the Protecting Power for Montenegro. 
This practice of using more than one friendly state as a Protecting Power 
has since almost disappeared, although at one time during World War II 
Spain was acting as the Protecting Power for Japan in the continental 
United States, while Sweden acted for her in Hawaii, and Switzerland in 
American Samoa. 

The Boer War (1899-1902) may, perhaps, be considered to have been, 
at least to some extent, an exception to what was fast becoming a firmly 
established institution of international law. Early in that conflict the 
British requested the United States to represent their interests with the 
Boers. Apparently the consent of the Boers was not sought and they not 
only failed to designate a Protecting Power of their own, but, for all prac- 


4Franklin, op. cit. 29 and 39; Eroglu, La Représentation Internationale en vue de 
Protéger les Intéréts des Belligérants 10-12 (unpublished thesis (1949) graciously fur- 
nished to the writer by the Dean of the Faculty of Law of the Université de Neuchatel) ; 
detailed information concerning the designation of Protecting Powers in most of the 
conflicts mentioned herein may be found in this excellent study at pp. 10-29. 

5 Franklin, op. cit. 29. 

6 Flory, Prisoners of War 107-108 (1942). 
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tical purposes, at first refused to recognize the right of the United States 
consular representatives to act on behalf of the British. Subsequently the 
Boers did agree to permit the United States consuls in their territory to 
perform certain specific and limited functions with respect to British pris- 
oners of war, upon the understanding that United States consuls in Eng- 
land would have similar privileges with respect to Boer prisoners of war 
held there.? Thus, to a limited degree, the institution of the Protecting 
Power was recognized even here. 

The Russo-Japanese War (1904-1905) found the Protecting Powers once 
again exercising the full powers which it had become customary to allot to 
them. Perhaps as a result of the favorable experiences of the Sino-Japanese 
War, immediately upon the outbreak of hostilities Japan requested the 
United States to act on its behalf in Russia; while France was designated 
by Russia as its Protecting Power in Japan and Korea. And once again, 
but to an even greater extent than during the Spanish-American War, we 
find the representatives of the Protecting Powers concerning themselves 
with the welfare of prisoners of war.® 

Thus it can readily be seen that when World War I burst upon Europe, 
the designation of Protecting Powers by belligerents was a firmly estab- 
lished international custom, although the Protecting Power as an institution 
had yet to be the subject of international legislation. During the course 
of that conflict four definite items of progress occurred: first, it was during 
World War I that public opinion in the belligerent countries achieved an 
understanding of how a friendly neutral could represent, at times vig- 
orously, an enemy belligerent and its nationals;® second, the use of the 
Protecting Power as a means of safeguarding the welfare of prisoners of 
war, although at first somewhat restricted, was later greatly extended and 
received rather general acceptance; *° third, the practice was adopted that 


7 Franklin, op. cit. 68. 

8 Eroglu, op. cit. 23-24; Franklin, op. cit. 78-79. The latter states that on one occa- 
sion when an American Vice Consul was inspecting a prisoner-of-war camp he was per- 
mitted to sample the meal which was then being given to the Japanese prisoners of war. 
In view of all these precedents, it is particularly difficult to comprehend why the 1899 
and the 1907 Hague Conferences, both of which were sponsored by the Tsar of Russia, 
while codifying many customary rules concerning the treatment of prisoners of war, con 
tinued the silence of previous international conventions with respect to the institution of 
the Protecting Power. 

9 Siordet, op. cit. 7. World War I saw more men taken prisoner than in any previous 
conflict; and it likewise saw them held in captivity for a longer period of time. Both 
of these factors had the effect of focusing attention on prisoners of war. It was un- 
doubtedly this situation which led to the more general public acceptance of the idea of a 
wider use of the Protecting Power in the interests of prisoners of war. Pictet, Com- 
mentary 93-94. 

10 Strangely enough, Germany, which had frequently acted as a Protecting Power, and 
the United States, which had not only frequently acted as a Protecting Power, but was 
probably the protagonist of the extension of the functions of the Protecting Power with 
respect to prisoners of war during the period prior to its own entry into World War I, 
were the two most important belligerents to resist the activities of Protecting Powers. 
At the beginning of the war Germany instituted rigid restrictions on visits by neutrals to 
its prisoner-of-war camps. By 1916 these restrictions had, due largely to the efforts 
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when a neutral which had been acting as a Protecting Power itself became 
embroiled in the conflict, a suecessor Protecting Power would be designated 
to fill the vacuum ; * and finally, the Protecting Power received legal recog- 
nition in a number of international agreements entered into by various of 
the belligerents during the course of the hostilities in which, to a surprising 
extent, its functions were spelled out with some degree of definiteness.** 
The precedents established during World War I were destined to bear 
fruit. A draft prisoner of war convention prepared in 1921 by the Inter- 
national Committee of the Red Cross (hereinafter referred to as the ICRC), 
while contemplating the use of Protecting Powers for certain limited pur- 
poses, would have assigned to the ICRC the responsibility for establishing 
mobile commissions composed of neutrals charged with assuring that the 
belligerents were complying with the convention. This proposal was prob- 
ably due to two factors: first, the failure of the states which had acted as 
Protecting Powers during World War I adequately to report their activ- 
ities; and second, the belief that the duties involved in the effective pro- 
tection of the rights of prisoners of war would exceed the capacity of the 
diplomatic personnel of Protecting Powers.** However, when the Diplo- 
matic Conference convened in Geneva in 1929 and drafted the convention 
which subsequently received the ratification of the vast majority of states, 
the ICRC proposal was not adopted and, instead, the basic principle of the 
Protecting Power received general acceptance, the former Protecting Pow- 
ers taking the position that all that was needed to assure their activities 
was that their réle ‘‘be distinctly set out, and their task clearly defined.’’ ** 
The Prisoner of War Convention drafted at that Conference*® thus became 


of the United States, for the most part disappeared. Yet when the United States be- 
came a belligerent in 1917, the then Secretary of War took the position that Germany 
had no right to designate the Swiss to inspect American prisoner-of-war camps unless 
under treaty law. His position was apparently overruled by President Wilson and 
members of the Swiss Foreign Service were permitted to make such inspections. Flory, 
op. cit. 108-109. 11 Eroglu, op. cit. 27-28. 

12 For example, Art. VIII of the Final Act of the Conference of Copenhagen of Nov. 
2, 1917 (photostatic copy on file in The Army Library, Washington, D.C.), to which 
Austria-Hungary, Germany, Rumania, and Russia were the belligerent parties, dealt with 
‘* Arrangements concerning the Admission of the Delegates of the Protecting Power . 
on the Basis of Reciprocity’’; Art. XI of the Agreement between the British and 
Turkish Governments respecting Prisoners of War and Civilians, executed at Bern on 
Dec. 28, 1917 (111 Brit. and For. State Papers 557-568), dealt with the subject of 
visits to prisoner-of-war camps by ‘‘ representatives of the Protecting Powers’’; and the 
Agreement between the United States of America and Germany Concerning Prisoners of 
War, Sanitary Personnel, and Civilians, executed at Bern on Nov. 11, 1918 (13 A.J.I.L. 
Supp. 1 (1919); Foreign Relations of the United States, 1918, Supp. 2, p. 103), con- 
tains references to the Protecting Power in no less than 25 separate paragraphs. 

18 Rasmussen, Code des Prisonniers de Guerre 56 (1931). 

14 Siordet, op. cit. 12. Twenty years and one World War later, we again find them 
urging that the Protecting Power be given the benefit of ‘‘ well-defined and precise 
provisions.’’ Final Record of the Diplomatic Conference of Geneva of 1949 (herein- 
after referred to as Final Record), Vol. II B, p. 19. 

15 The 1929 Geneva Convention Relative to the Treatment of Prisoners of War (here- 
inafter referred to as the 1929 Convention), 47 Stat. 2021; Treaty Series, No. 846; 27 
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the first international agreement negotiated in time of peace to give official 
recognition to the institution of the Protecting Power.*® However, it did 
not create a new international concept. It did not make the use of the 
Protecting Power by belligerents obligatory. It did not affect the relation- 
ships which had previously existed between the Power of Origin, the Pro- 
tecting Power, and the Detaining Power. It did give the relationship a 
formal and agreed status which it had not previously had. It may well 
be considered that the provisions of the 1929 Convention relating to Pro- 
tecting Powers constituted the most important advance contained in that 
convention over the provisions of the regulations relating to prisoners 
of war contained in the Annex to the Fourth Hague Convention of 1907.*" 
The lessons learned during World War I had not been forgotten. 

The advent of World War II provided, all too soon, an opportunity for 
the implementation and testing of this novel international legislation. 
Most of the belligerents were represented by Protecting Powers and, in 
general, these found the provisions of the 1929 Convention relating to their 


A.J.ILL. Supp. 59 (1933). It is interesting to note that the companion convention 
drafted at the same Diplomatic Conference, The Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick of Armies in the Field (better known as the 
1929 Geneva Red Cross Convention), 47 Stat. 2074; Treaty Series, No. 847; 27 A.J.I.L. 
Supp. 43 (1933), a direct descendant of the 1864 and 1906 Geneva Red Cross Con- 
ventions, continued to contain no reference to Protecting Powers, a situation which was 
only remedied 20 years later, after World War II. 

16 Art. 86 of the 1929 Convention reads as follows: 

**The High Contracting Parties recognize that the regular application of the present 
Convention will find a guaranty in the possibility of collaboration of the protecting 
Powers charged with safeguarding the interests of belligerents; in this respect, the pro- 
tecting Powers may, besides their diplomatic personnel, appoint delegates from among 
their own nationals or from among the nationals of other neutral Powers. These 
delegates must be subject to the approval of the belligerent near which they exercise 
their mission. 

‘Representatives of the protecting Power or its accepted delegates shall be permitted 
to go any place, without exception, where prisoners of war are interned. They shall 
have access to all places occupied by prisoners and may interview them, as a general rule 
without witnesses, personally or through interpreters. 

‘*Belligerents shall so far as possible facilitate the task of representatives or ac- 
cepted delegates of the protecting Power. The military authorities shall be informed 
of their visit. 

‘*Belligerents may come to an agreement to allow persons of the same nationality as 
the prisoners to be permitted to take part in inspection trips.’’ 


In addition, the Protecting Powers were specifically given such functions as: receiving 
complaints from prisoners of war (Art. 42); conferring with the representatives 
(‘‘agents’’) of prisoners of war (Arts. 43 and 44); and assuring that prisoners of war 
who were subjected to judicial prosecutions were adequately protected (Arts. 60, 62, 65, 
and 66). Evidence that the drafters of the convention were attempting merely to 
formalize and perpetuate an existing status, and not to create a new one, is found in 
the use in relation to the exercise of its functions by the Protecting Power of such terms 
as ‘‘mediation’’ (Art. 31) and ‘‘ good offices’’ (Art. 87). 

17 Ch. 2 of the Annex to the 1907 Hague Convention (IV) Respecting the Laws and 
Customs of War on Land, 36 Stat. 2277; Treaty Series, No. 539; 2 A.J.I.L. Supp. 90 
(1909). 
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activities extremely helpful. True, the designation and functioning of 
Protecting Powers on behalf of prisoners of war had previously become an 
almost universally accepted custom in international law. But it is neces- 
sary to bear in mind that, despite this, in the U.S.S.R. and Japan, neither 
of which nations was a party to the 1929 Convention, there was either 
complete or substantial failure in the functioning of the Protecting Pow- 
ers.‘* In general, the fact that such a large number of countries were 
parties to the World War II hostilities had two distinct but related results. 
In the first place, not only did the absence of strong neutrals present a 
problem in the selection of Protecting Powers, but it also meant that there 
was no large neutral world public opinion to be affected by violations of 
the convention, and the power of neutral public opinion in forcing compli- 
ance with a humanitarian convention cannot be overestimated. And in 
the second place, because of the small number of neutrals available to act 
as Protecting Powers, it frequently occurred that the same neutral was 
designated to act as the Protecting Power for two opposing belligerents. 
Once again wartime lessons were not forgotten and on August 12, 1949, 
just four years after the final termination of World War II, a new Prisoner 
of War Convention’® was signed in which, as we shall see, the functions 


18 The U.S.S.R. took the position that, as it was a party to the Fourth Hague Con 
vention of 1907, the Annex to which, it asserted, covered ‘‘all the main questions of 
the regime of captivity’’ (but not, as has previously been pointed out in note 8 above, 
the question of the designation or functions of the Protecting Powers), there was no 
need for it to consider an Italian proposal to apply reciprocally the provisions of the 
1929 Convention (Report of the International Committee of the Red Cross on its Ac- 
tivities during the Second World War (hereinafter referred to as ICRC Report), Vol. I, 
p. 412). While Japan stated its intention to ‘‘apply this Convention mutatis mutandis, 
to all prisoners of war’’ (ibid. 443), the Protecting Powers were never permitted to 
function in a manner even remotely resembling their manner of functioning in the ter- 
ritories of most of the other belligerents. As a result of the foregoing, and of the 
disappearance of many Powers of Origin during the course of hostilities, the ICRC 
estimates that during World War II approximately 70% of all prisoners of war were 
deprived of the services of a Protecting Power. De la Pradelle, op. cit. 226. Thus, 
Germany denied the status of states to Poland, Yugoslavia, France and Belgium (after 
the 1940 armistices), Free France, and Italy (after Mussolini’s overthrow in 1943), and 
refused to permit the intervention of Protecting Powers on behalf of their captured 
personnel. Pictet, ‘‘La Croix-Rouge et les Conventions de Genéve,’’ in 76 Hague 
Academy Recueil des Cours 5, 87 (1950, I). 

19 The 1949 Geneva Convention Relative to the Treatment of Prisoners of War (here- 
inafter referred to as the 1949 Convention), 6 U. S. Treaties 3316; 75 U.N. Treaty 
Series 1385 (I: 972); 47 A.J.LL. Supp. 119 (1953). There were signed, on the same 
day, three other conventions in which, for the first time in other than a prisoner-of-war 
convention, references were made to Protecting Powers: Art. 8 and others of the 1949 
Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field (the successor to the 1929 Red Cross Convention mentioned 
in note 15 above), 6 U. S. Treaties 3114; 75 U.N. Treaty Series 31 (I: 970); Art. 8 
and others of the 1949 Geneva Convention for the Amelioration of the Condition of the 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 U. S. Treaties 3217; 
75 U.N. Treaty Series 85 (I: 971); and Art. 9 and others of the 1949 Geneva Con- 
vention Relative to the Protection of Civilian Persons in Time of War, 6 U. S. Treaties 
3516; 75 U.N. Treaty Series 287 (I: 973); 50 A.J.I.L. Supp. 724 (1956). This latter 
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of the Protecting Power are identified and defined with even greater partic- 
ularity than had been the case in the 1929 Convention.*® Since that time 
the hostilities in Korea have occurred. At the outbreak of those hostilities 
yeneral Douglas MacArthur, as the commander of the United Nations 
Command, immediately announced that his forces would comply with the 
humanitarian principles of the 1949 Convention. In answer to a query 
made by the ICRC, the Foreign Minister of the so-called Democratic 
People’s Republic of Korea sent a message to the Secretary General of 
the United Nations stating that its forces were ‘‘strictly abiding by prin- 
ciples of Geneva Conventions in respect to Prisoners of War.’’**  Un- 
fortunately, the provisions of the convention relating to the Protecting 
Power were evidently not among the principles with which they were 
‘*strictly abiding’’ so that, despite all efforts expended in this regard, those 
provisions were never implemented.** 

From the foregoing brief historical survey it is apparent that prior to 
1870 only the precursors of the modern Protecting Power existed, and not 
the latter itself ; that during the period from 1870 to 1914 the eoncept of the 
Protecting Power began to take form, particularly with respect to its re- 
lationship to the problem of the prisoner of war; and that during the 
period subsequent to 1914 the form has become definite, the institution of 
the Protecting Power having become the subject of numerous bilateral 
and multilateral international agreements, culminating in the 1949 Geneva 
Conventions to which most of the nations of the world are parties. It 


convention will undoubtedly prove of major importance in extending the functions of 
the Protecting Power in any future international conflict. 

20 References to the Protecting Power are contained in 36 of its 132 substantive articles 
(4, 8, 10, 11, 12, 23, 56, 58, 60, 62, 63, 65, 66, 68, 69, 71, 72, 73, 75, 77, 78, 79, 81, 96, 98, 
100, 101, 104, 105, 107, 108, 120, 121, 122, 126, and 128) as well as in two of its Annexes. 
The basic charter for the Protecting Power is contained in Art. 8, which reads: 

‘*The present Convention shall be applied with the cooperation and under the scrutiny 
of the Protecting Powers whose duty it is to safeguard the interests of the Parties to the 
conflict. For this purpose, the Protecting Powers may appoint, apart from their diplo 
matic or consular staff, delegates from amongst their own nationals or the nationals of 
other neutral Powers. The said delegates shall be subject to the approval of the Power 
with which they are to carry out their duties. 

‘*The Parties to the conflict shall facilitate to the greatest extent possible the task 
of the representatives or delegates of the Protecting Powers. 

‘*The representatives or delegates of the Protecting Powers shall not in any case 
exceed their mission under the present Convention. They shall, in particular, take ac- 
count of the imperative necessities of security of the State wherein they carry out their 
duties.’’ 

21 Le Comité International de la Croix-Rouge et le Conflit de Corée: Recueil de Docu- 
ments, Vol. I, p. 16 (1952). 

22 The U.N. Command permitted the ICRC to perform its usual functions with respect 
to the Communist prisoners of war held by the UNC. Pictet, Commentary 546. As we 
shall see (p. 395 below), many of these functions parallel, or may be substituted for, 
those of a Protecting Power. Unfortunately, all efforts of the ICRC to act north of 
the battle line were repulsed by the Communists. Treatment of British Prisoners of War 
in Korea 33-34 (British Ministry of Defence, 1955). 

23 Up to the end of 1959 there had been 77 ratifications of, and accessions to, these 
conventions. International Committee of the Red Cross, Annual Report, 1959, at p. 45 
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now becomes appropriate to analyze the form and the character which the 


Protecting Power received during this evolutionary process.** 


Il. THe Mopern CoNcCEPT OF THE PROTECTING POWER 


A. Designation 


As will have been noted, Article 86 of the 1929 Convention was, to say the 
least, somewhat vaguely worded: 
The High Contracting Parties recognize that the regular application 
of the present Convention will find a guaranty in the possibility of col- 
laboration of the protecting Powers charged with safeguarding the 
interests of belligerents . . . (Italics added.) 


There is nothing mandatory here. There is no requirement here that a 
Protecting Power actually be designated or that, if designated, it be per- 
mitted to function as such by the Detaining Power. The comparable pro- 
vision of the 1949 Convention reads quite differently. Article 8 of this 
latter convention provides: 


The present Convention shall be applied with the cooperation and 
under the scrutiny of the Protecting Powers whose duty it is to safe- 
guard the interests of the Parties to the conflict. . . . (Italics added.) 


It would appear that the designation of Protecting Powers has now become 
at least a moral obligation of the belligerent; and that, once designated, a 
Protecting Power has a duty not only to the Power of Origin,”® but also to 


(1959). These include all of the more important Powers except Canada and the Re- 
public of China. The use of the institution of the Protecting Power has since been 
resorted to in the Convention for the Protection of Cultural Property in the Event of 
Armed Conflict, signed at The Hague on May 14, 1954 (249 U.N. Treaty Series 215 
(I: 3511)), where it is adopted as a means of overseeing the protection of inanimate 
objects—which is, actually, merely a variation of the protection furnished historically by 
the Protecting Power, a very large part of its energies having once been directed 
towards the protection of the embassy buildings and diplomatic archives of the Protected 
Power. 

24 As was aptly stated by one author: ‘‘ What happened was that an existing usage 
was taken, and transformed into a regulation. It was the organ which created the 
function.’’ Siordet, op. cit. 3. 

25 It must at all times be borne in mind that the Protecting Power is not a general 
agent of the Power of Origin. In his book, The Present Law of War and Neutrality 
(1954), Castrén defines the over-all relationship between these two Powers as follows 
(at p. 92): 

‘*The protecting Power does not act in its own name but rather as a kind of caretaker 
or intermediary. Nevertheless, it acts independently in so far as the State whose inter- 
ests it protects cannot demand, but only request, it to perform certain services, and the 
protecting Power itself decides the way in which it discharges its mission. Nor may a 
belligerent give instructions to those organs of the protecting Power which carry out 
this mission. Instead, requests to the protecting Power have to be made through dip- 
lomatic channels. The protecting Power may refuse to act when compliance with a 
request would be contrary to its own interests or infringe the lawful right of the 
enemy State.’’ 
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the other parties to the conflict, to perform the functions which have been 
assigned to it by the 1949 Convention.*° 

What are the qualifications required of a state before it may be desig- 
nated as a Protecting Power? It must, first of all, be a state within the 
meaning of that term in international law. It must also, of course, be a 
neutral state—and it is advisable that it be one which can reasonably be 
expected to remain neutral, although this latter qualification has become 
more and more difficult to assure. And, finally, it must be a state which 
maintains diplomatic relations with both the requesting state (the Power 
of Origin) and the state in which it is being requested to operate (the 
Detaining Power). 

How does a state actually become a Protecting Power? The belligerent 
state desiring the services of a Protecting Power requests a neutral state 
which has the qualifications listed above to act on its behalf. If the latter 
is willing to assume the functions of a Protecting Power, it so notifies the 
requesting state. It must then obtain from the Detaining Power permis- 
sion to function as the Protecting Power for the requesting state vis-a-vis 
and within the territory of the Detaining Power.*’ In other words, the 
actual designation of the Protecting Power is based upon the request of 
the Power of Origin and the consent of both the proposed Protecting Power 
and the Detaining Power.** 

As we have seen, it has frequently occurred in the past that more than 
one state has been designated as the Protecting Power for a belligerent, 
and there is nothing in the 1949 Convention, nor in general international 
law, to preclude this practice. However, the advantages of the other ex- 
treme—one and the same Protecting Power for both belligerents—are 
many. Even a small nation, when acting as the Protecting Power for 
both sides, is in a unique position to obtain a general observance of the 
law of war by each belligerent on the basis of reciprocity. This was made 


26 Siordet states that the designation of a Protecting Power is no longer optional but 
is now ‘‘quasi obligatoire’’ (‘‘De 1’Application et du Contréle des Conventions de 
Genéve de 1949,’’ in 1956 Revue Internationale de la Croix-Rouge 464, 468); that it is 
now put in the ‘‘imperative form’’ (The Geneva Conventions of 1949: The Question of 
Scrutiny 36); and that in performing its mission the Protecting Power is no longer the 
special representative of one of the parties, but is ‘‘the representative of all the Con- 
tracting Parties to the Convention’’ (ibid.). 

27 This is the step which the United States apparently failed to take when it was 
requested to perform the functions of the Protecting Power for Great Britain during 
the Boer War. See page 376 above. 

28 The 1949 Convention contains no provisions with respect to the qualifications of a 
Protecting Power, the method of designation, ete., leaving these problems for settlement 
under general international law. Heckenroth, Les Puissances Protectrices et les Con- 
ventions de Genéve 62 and 224 (unpublished thesis, Université d’Aix-Marseille, 1951). 
This solution will work until one belligerent arbitrarily elects to deny its consent to 
every neutral nominated by its enemy. In the light of the adamant refusal of the 
U.S.S.R. to permit any type of inspection to take place on its territory during peace- 
time, it seems unlikely that such activity would be permitted in time of war, even 
though the U.S.S.R. participated actively in the drafting of the 1949 Geneva Conven- 
tions and has ratified them, as have all of its satellites, without any reservations as 


to Art. 8. 
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quite apparent during World War II, when Switzerland acted as the 
Protecting Power for many of the belligerents on both sides of the con- 
flict. Some of the advantages of this situation are summed up as follows: 


For uniformity and simplicity of administration it is obviously 
desirable for the protected power to entrust its interests in another 
country to only one protecting power, and in instances involving the 
protection of belligerent interests there are advantages to all concerned 
if both belligerents entrust their interests in the other’s territory to 
the same protecting power. . . . The experience of World War II 
indicates that a more uniform administration and a higher standard 
of treatment of enemy interests by both belligerents result from a 
reciprocal protection of the interests of those belligerents by the same 
protecting power throughout the territories under the control of each 
belligerent.*° 


The limited number of states which would be available and competent to 
act as Protecting Powers in any future world conflagration would, in all 
probability, almost automatically bring about this result, just as it did 
during World War II. 

The delegates at the Diplomatic Conference which drafted the 1949 Con- 
vention foresaw the possibility of numerous situations in which there would 
be no Protecting Power.*® They attempted to solve this problem by pro- 
viding in Article 10 of the convention for the designation of ‘‘substitutes’’ 
for Protecting Powers.*t It must, however, be emphasized that the provi- 
sions of this article should not be considered as affecting the basic method 
of selecting either Protecting Power or successor Protecting Powers as long 
as the Power of Origin continues to exist. A successor Protecting Power, 
necessitated, perhaps, because the original Protecting Power has become 


29 Franklin, op. cit. 164-165. A similar conclusion is reached in Pictet, Commentary 
95-96, wherein this statement appears: 

‘“Tt became more and more common for these neutral Powers to find themselves re- 
sponsible for representing the respective interests of two opposing Parties at one and 
the same time. This gave them additional authority, and incidentally altered their role; 
for once a Power represented the interests of two opposing belligerents, it became not 
so much the special representative of each of them, as the common agent of both, or a 
kind of umpire. This enabled it to bring directly into play that powerful instrument, 
the argument of reciprocity, to obtain the improvements desired.’’ 


In 1945 Switzerland alone represented 34 belligerents, and in many cases it represented 
opposing belligerents in the territory of each other. Eroglu, op. cit. 144~148. 

80 For some of these possible situations see Siordet, op. cit. 49-53; and Heckenroth, 
op. cit. 229-236. 

81 The French Delegation strongly urged that a provision be included in the 1949 Con- 
vention setting up an international body to perform the functions of Protecting Powers 
in the absence of the latter (Final Record, Vol. II B, p. 27; ibid., Vol. III, pp. 30-31). 
The substance of this proposal was included in Resolution 2 adopted by the Diplomatic 
Conference (ibid., Vol. I, p. 361), but, as far as the writer has been able to ascertain, no 
steps have been taken, or are contemplated, to implement the resolution. The U.S.S.R. 
opposed both the original French proposal and the adoption of the resolution, stating as 
to the latter that it ‘‘sees no need to consider this question or to create such a body, 
since the problem of the Protecting Powers has been satisfactorily solved by the Con- 
ventions established in the present Conference.’’ Declaration made by the Delegation 
of the U.S.S.R. at the time of the signing of the conventions. Ibid., Vol. I, p. 201. 
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a belligerent, is not a ‘‘substitute’’ for a Protecting Power within the 
meaning of Article 10, and its designation is governed by the same rules 
of international law as those which govern the designation of the original 
Protecting Power.*? It must also be emphasized that a state or organiza- 
tion designated under the provisions of Article 10 is not a Protecting Power 
as that term is used generally in international law and as it is used specif- 
ically elsewhere in the 1949 Convention, but is merely a state or organiza- 
tion performing some or many of the functions allocated to Protecting 
Powers by the convention. 


B. Personnel 
Article 8 of the 1949 Convention provides that 


... the Protecting Powers may appoint, apart from their diplomatic 
and consular staff, delegates from amongst their own nationals or the 
nationals of other neutral Powers. The said delegates shall be subject 
to the approval of the Power with which they are to carry out their 
duties. 


It is obvious that the convention has accorded to the Protecting Power two 
sources of personnel for the execution of its functions: its diplomatic and 
consular officers stationed within the territory of the Detaining Power; ** 
and others of its nationals and other neutral nationals specifically ap- 
pointed for the purpose. We shall discuss each of these sources in turn. 
The normal and natural source of personnel for the execution of the 
functions of the Protecting Power is, of course, the diplomatic and consular 
personnel already assigned to and stationed in the territory of the De- 
taining Power. These officials, working under the ambassador, are ex- 


82 Pietet, Commentary 117-118. All of the Communist countries (and Portugal) made 
reservations to Art. 10 to the effect that they would not recognize as legal ‘‘ requests 
by the Detaining Power to a neutral State or to a humanitarian organization, to under- 
take the functions performed by a Protecting Power, unless the consent of the Govern- 
ment of the country of which the prisoners of war are nationals is obtained.’’ While 
there is a not unnatural tendency to view with suspicion this position taken almost 
uniquely by the U.S.S.R. and its satellites (see, for example, Brockhaus, ‘‘Sowjetunion 
und Genfer Kriegsgefangenen-Konvention von 1949,’’ 2 Ost-Europa Recht 286, 291 
(1956) ), it appears to have a valid basis. If there is an existing Power of Origin, not 
only is its consent to the designation of a Protecting Power to act on its behalf essential, 
but it has the right to make the selection itself in the first place! And the statements 
made at the Diplomatic Conference by Soviet representatives Morosov (Final Record, 
Vol. II B, pp. 29 and 351) and Sokirkin (ibid., p. 347) make it clear that they merely 
desired to limit specifically the right of the Detaining Power to select a substitute for 
the Protecting Power to those cases where there is no existing Power of Origin—a 
limitation as to which there should have been no dispute. It is to be hoped that by 
overruling the Soviet thesis the Diplomatic Conference did not establish the proposition 
that a Detaining Power may, on its own, select and designate a substitute for a Pro- 
tecting Power even though there is a Power of Origin in being. 

88 Neither the 1929 Convention nor the working (Stockholm) draft used at the Dip- 
lomatic Conference includes the term ‘‘consular’’ in specifying the authorized repre- 
sentatives of the Protecting Power. The authorization for the Protecting Power to use 
this category of personnel as representatives was proposed by Australia and was 


unanimously approved. Final Record, Vol. II B, p. 58. 
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perienced, they are known to the local officials, and, perhaps most impor- 
tant, they are already present within the area of operations. It is, of 
course, true that they already have their usual functions to perform; 
but many of these functions disappear or are seriously curtailed upon the 
advent of war (commercial, immigration, tourists, ete.). While any 
large-scale war of lengthy duration will undoubtedly make it necessary 
for the Protecting Power to supplement its regular diplomatic and consular 
staff within the territory of the Detaining Power, there will be numerous 
instances in which the Protecting Power will be able to perform its funce- 
tions with only its normal complement of officials, at least for some con- 
siderable period of time and until the number of prisoners of war held by 
the Detaining Power makes a build-up of personnel essential. Of course, 
the term ‘‘diplomatic and consular staff’’ includes not only those officials 
of the Protecting Power who were already stationed within the territory 
of the Detaining Power at the time of the designation of the Protecting 
Power, but also any of its other diplomatic and consular personnel who may 
be sent to replace or supplement them. 

With the heavy commitments which Switzerland had during World 
War II, it would obviously have been impossible for it to have made even 
a pretense of performing its far-flung responsibilities as a Protecting 
Power without a considerable increase in its staffs in the territories of the 
many Detaining Powers where it had consented to function. To accom- 
plish this purpose the Swiss Government recruited in Switzerland and 
sent to its various affected embassies and legations ‘‘ecamp inspectors,’’ who 
had the function of periodically visiting prisoner-of-war camps and work 
areas to assure that there was compliance by the Detaining Power with the 
provisions of the 1929 Convention.** This is typical of the second source 
of personnel the use of which is authorized by Article 8 of the 1949 Con- 
vention—the non-career national who is selected by the government of 
the Protecting Power solely for the purpose of assisting it in performing 
its functions. He may also be the national of another neutral, but nor- 
mally the Protecting Power would resort to this type of selection only 
when it has exhausted its own manpower potential. Of course, a major 
source of non-career personnel is to be found among the nationals of the 
Protecting Power and of other neutral Powers who are residing within 
the territory of the Detaining Power when the use of additional personnel 
becomes necessary. The Protecting Power may sometimes find it more 
convenient, when it has exhausted the list of its own nationals residing in 
the territory of the Detaining Power, to use neutral nationals falling within 
this category before resorting to the policy of recruiting its own nationals 
in its own territory and sending them to the territory of the Detaining 
Power. 

It will have been noted that these non-career, or auxiliary, personnel 
are subject to the approval of the Detaining Power. This has occasioned 
considerable discussion, both at and since the Diplomatic Conference. No 
objection can be perceived to this procedure. The diplomatic and consular 


34 Janner, op. cit. 52. 
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personnel of the Protecting Power stationed within the territory of the 
Detaining Power must have the normal approval of the state to which 
they are accredited (agrément, exequatur), required for all such personnel, 
and any one of them may, at any time, be declared persona non grata by 
that state, the Detaining Power. The writer finds himself in complete 
accord with the statement that 


. it appeared to be incompatible with international usage that the 
occasional, auxiliary and temporary staff recruited by the Protecting 
Power should enjoy a more favorable status than the usual diplomatic 
or consular staff.** 


The fear has been expressed that a Detaining Power might arbitrarily 
refuse to approve any of the auxiliary personnel nominated by the Pro- 
tecting Power and thereby make it impossible for the latter properly to 
perform its functions. But a Detaining Power so minded could also, and 
with equal ease, arbitrarily decline to grant the necessary agrément or 
exequatur to replacement or supplementary diplomatic or consular person- 
nel of the Protecting Power. Either of these acts would constitute a viola- 
tion of the spirit, if not the letter, of the convention. Until the contrary 
is affirmatively established, it must be assumed that states parties to the 
convention will carry out their obligations in good faith. 

The restriction which we have just been discussing is logical from an- 
other standpoint. The individuals concerned will, in the performance 
of their functions, be required to do considerable traveling within a 
country at war. Any country at war must institute controls on the right 
to enter into and to travel within its territory. To tell it that it must 
accept anyone selected by the Protecting Power, even though it has good 
reason not to trust the particular individual, is to close one’s eyes to the 
facts of life. And for this same reason, the Detaining Power must retain 
the right to declare members of the staff of the Protecting Power persona 
non grata, whether the individual concerned has diplomatic, consular, or 
auxiliary status. 

It has been stated that the representatives of the Protecting Power en- 
gaged in performing its functions in the territory of the Detaining Power 
have a triple responsibility: to their own government; to the government 
of the Power of Origin; and to the government of the Detaining Power.** 
If this is another way of saying that these individuals must be completely 
neutral and unbiased, it is correct. It would, however, be less controversial 
to state, as did William Jennings Bryan, that they are ‘‘representatives 


35 Siordet, op. cit. 27. A provision of the working (Stockholm) draft used at the 
Diplomatic Conference would have required the Detaining Power to give ‘‘serious 
grounds’’ for any refusal to approve the nomination of a non-career individual by the 
Protecting Power. Final Record, Vol. I, p. 73. This proposal was equally lacking in 
logic, since a state need give no reasons for refusing to agree to the assignment to a post 
in its territory of a member of the diplomatic or consular service of the Protecting 
Power or for declaring such an individual persona non grata. The provision was deleted 
at Geneva. Jbid., Vol. II B, pp. 58 and 110. 

86 De la Pradelle, ‘‘Le Contréle de 1’Application des Conventions Humanitaires en cas 
de Conflit armé,’’ in 2 Annuaire Francais de Droit International 343, 344 (1956). 
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of a neutral power whose attitude toward the parties to the conflict is one 
of impartial amity.’’** 


C. Functions 


Unfortunately, with only a very few exceptions, the drafters of the 1949 
Convention apparently found it necessary to avoid any attempt to specify 
in detail the functions of the Protecting Power. Most frequently these 
functions are expressed either in the form of duties of the Detaining Power 
or rights of the prisoners of war. Where a precedent had previously been 
established, it is set forth in appropriate detail. Where no precedent 
had previously been established, the problem is normally left to ad hoc 
decision. It was probably anticipated that such problems would be 
solved by the Protecting Power through the exercise by it of the basic 
power guaranteed to it, that of surveillance to insure that there is, at all 
times, full compliance with the provisions of the convention. Should the 
Protecting Power ascertain that there is a default in the performance of 
some particular provision, it is apparently assumed that it will find a 
means of procuring a correction of the situation, even though such means 
is not specified.** 

Nevertheless, the convention does contain repeated references to the Pro- 
tecting Power and a function may usually be implied in a particular in- 
stance merely from such a reference. It is difficult, indeed, to categorize 
these varied references to the Protecting Power. Extremely broad ecate- 
gories are required, and even then not every function will fall within them. 
Several not wholly successful efforts have been made to list these references 
on a functional basis.*® For the purposes of this discussion they will be 
considered under three general categories: powers and duties; liaison fune- 
tions ; and miscellaneous functions (the functions listed in each category do 
not purport to be all-inclusive). 


(1) Powers and Duties: 


The basie and overriding power granted to the Protecting Power by the 
1949 Convention is, of course, that contained in Article 8, the very first 
sentence of which states that the convention 


37 Letter of Instructions of Secretary of State William Jennings Bryan, dated Aug. 
17, 1914 (9 A.J.I.L. Supp. 118 (1915)). See also, Franklin, op. cit. 114; United States 
Foreign Service Manual, Vol. 2, Consular Affairs, pars. 924.1 and 931. 

38 ‘*Tt is not the function of the Protecting Power to command or to overrule; it is its 
function to observe, to comment, to make representations, and to send reports to the 
outside world. If we are faced with an unscrupulous belligerent, the presence of the 
Protecting Power and the ability of the Protecting Power to examine what is going on 
and to observe is the only preventive measure which we have.’’ Statement of Quentin- 
Baxter, representative of New Zealand, at the 1949 Diplomatic Conference, Final Record, 
Vol. II B, p. 344. 

89 Thus, Heckenroth, op. cit. 135, and Janner, op. cit. 52, have each listed seven sepa- 
rate categories of functions of the Protecting Power, but the lists coincide with respect 
to only four functions! Still a third functional listing appears in Pictet, Commentary 
98-99. 
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. Shall be applied with the cooperation and under the scrutiny of 
the Protecting Powers whose duty it is to safeguard the interests of 
the Parties to the conflict. 


This provision has been termed, and rightly so, ‘‘the keystone of the con- 
ventions.’’ *° 

Strangely enough, the only extended debate on this extremely crucial 
article which took place at the Diplomatic Conference concerned the selee- 
tion of the proper word to characterize the activities of the Protecting 
Power, and that debate occurred primarily as a result of difficulties of trans- 
lation. The delegates at the Diplomatic Conference were agreed that the 
Protecting Power could not give orders or directives to the Detaining 
Power. The idea which it was desired to convey was that the authority of 
the Protecting Power would entitle it to verify whether the convention was 
being properly applied and, if necessary, to suggest measures on behalf 
of prisoners of war.*: In the draft text the words ‘‘under the supervision 
of the Protecting Power’’ were used in the English version and the words 
“sous le contréle des Puissances protectrices’’ in the French. This was ac- 
ceptable to the French-speaking delegates but was opposed by those who 
were English-speaking. It eventually became apparent that the two 
groups were actually in agreement and that the seeming dispute had arisen 
because the word ‘‘contréle’’ in French is much weaker than either ‘‘con- 
trol’’ or ‘‘supervision’’ in English. The English-speaking delegations were 
given a choice of a number of words to be used as a counterpart for the 
French word ‘‘contréle’’ and unanimous agreement was ultimately reached 


on the word ‘“‘scrutiny.’’ * 

The importance of Article 8 may, perhaps, be found to lie in the very 
generality of its phrasing. The fact that the entire convention is to be 
‘‘applied with the cooperation’’ of the Protecting Power undoubtedly 
empowers the latter to make suggestions to the Detaining Power with a 
view to the improvement of the lot of the prisoner of war even with respect 
to areas in which no specific reference is made to the Protecting Power. 
Thus, a Protecting Power might suggest to, and seek to obtain the agree- 
ment of, the Detaining Power that certain specified types of offenses com- 
mitted by prisoners of war be punished by disciplinary rather than judicial 
measures, even though Article 83 contains no reference to the Protecting 
Power. Similarly, the fact that the convention is to be applied ‘‘under the 
scrutiny’’ of the Protecting Power undoubtedly empowers it to investigate 
and to request reports from the Detaining Power in unspecified areas. 
Thus, a Protecting Power might seek from the Detaining Power a complete 
report as to the reasons for delays in the delivery or dispatching of mail or 
for the prohibition of correspondence, even though Article 76, dealing with 


40 Yingling and Ginnane, loc. cit. 397. In the British Army Manual of Military Law 
(Part III, The Law of War on Land, 1958) 92, the Protecting Power is termed ‘‘the 
principal organ, apart from the Contracting Parties themselves, for ensuring the ob- 
servance of the Convention.’’ Part III of the Manual was largely the work of the 
late Sir Hersch Lauterpacht. 

41 Final Record, Vol. II B, p. 110. 42 Ibid.; Siordet, op. cit. 24-25. 
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these subjects, contains no mention of the Protecting Power ; again, it might 
seek a report from the Detaining Power as to the action taken with respect 
to a complaint made by a prisoner of war, through the Protecting Power, 
regarding the conditions of his captivity, even though Article 78, which 
authorizes such complaints, does not specifically provide for such a report. 

Perhaps on only a slightly lower level of importance than Article 8 is 
Article 126 which empowers the representatives of the Protecting Power to 
visit all places where prisoners of war may be, themselves selecting the 
places they will visit and determining the frequency of the visits; to have 
access to all premises where prisoners are confined; to go to the place of 
depari.ire, passage, and arrival of prisoners who are being transferred ; and 
to interview prisoners and prisoners’ representatives without witnesses.* 
The significant nature of these provisions is so patent as to make any dis- 
cussion superfluous. 

Other powers and duties of the Protecting Power are, indeed, varied. 
For example, it is directed to lend its good offices to assist in settling 
disputes with respect to the application and interpretation of the conven- 
tion (Article 11); it is authorized to inspect the financial records of in- 
dividual prisoners of war (Article 65); it may, in the interests of the 
prisoners, permit the Detaining Power to reduce below the specified mini- 
mum the number of communications which may be sent out each month by 
each prisoner (Article 71) ; it may, in the interests of the prisoners, propose 
a limit on the number of packages which a prisoner may receive (Article 
72) ; it may itself take over the transport of capture cards, mail, packages, 


and legal documents, should military operations prevent the Detaining 
Power from fulfilling its obligations in this respect (Article 75) ; it has an 
unrestricted right to receive complaints from individual prisoners and from 
prisoners’ representatives (Article 78); it has the right to inspect the 
record of disciplinary punishments (Article 96); and it has the duty to 
find counsel for a prisoner against whom judicial proceedings have been 
instituted, and the right to attend the trial (Article 105). 


(2) Inaison Functions: 

In its liaison capacity the Protecting Power is actually little more than 
aconduit. It serves merely as the means of relaying necessary communica- 
tions between the Detaining Power and the Power of Origin. Protecting 
Powers are, not infrequently, the sole means readily available for the 
transmittal of messages between the two belligerents. And, of course, 
while a great many liaison functions are specifically set forth in the 1949 
Convention, this is one area in which the Protecting Power may safely 
operate, even where the particular liaison mission which it undertakes 
is not among those enumerated in the convention. 

The Detaining Power is required to give to the Protecting Power for 
relay to the Power of Origin the geographical location of all prisoner-of- 

43 The right of visitation granted by Art. 126 is reiterated in Arts. 56 (labor detach- 


ments), 98 (prisoners undergoing disciplinary punishment), and 108 (prisoners under- 
going judicial punishment). 
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war camps so that the prisoners will not, as has happened, accidentally be- 
come the target of their own compatriots (Article 23). The reasons for 
any limitations placed by the Detaining Power on the amount of funds 
made available to a prisoner of war from advances of pay must be con- 
veyed to the Protecting Power, presumably for transmittal to the Power of 
Origin (Article 60). The Detaining Power must advise the Protecting 
Power, for relay to the Power of Origin, of the rate of daily working pay 
which it has fixed (Article 62). Transmittals of payments by prisoners of 
war to their own country are made by notification from the Detaining 
Power to the Power of Origin through the medium of the Protecting Power 
(Article 63). Notifications with respect to the status of the accounts of 
prisoners of war (Article 65) and of prisoners whose captivity has, for 
some reason, such as escape, death, or other means, terminated (Article 66), 
are also sent by the Detaining Power to the Power of Origin through the 
medium of the Protecting Power. Claims of prisoners for injury or disease 
arising out of assigned work are similarly transmitted (Article 68). In- 
formation with respect to the measures taken by the Detaining Power to 
enable prisoners to communicate with the exterior must be transmitted to 
the Power of Origin through the Protecting Power (Article 69). And 
the Protecting Power must be informed, presumably for the information of 
the Power of Origin, as well as for its own, of all offenses punishable by 
death under the laws of the Detaining Power (Article 100). 

In several instances the convention provides for the exchange of informa- 
tion between the belligerents without specifying how this is to be ac- 
complished. Unquestionably, these are areas in which, as noted above, the 
Protecting Power would feel qualified to intervene, even though it has no 
specific mandate. For example, Article 21 provides for an exchange of 
information between belligerents as to their respective laws and regula- 
tions on the subject of parole, and Article 43 provides for an exchange of 
information with respect to military titles and ranks, but neither of these 
articles states how the exchange is to be made. The Protecting Powers are 
available and competent to perform this liaison function; and it may be 
assumed that either the Detaining Powers would request their services for 
this purpose or the Protecting Powers would, themselves, offer their serv- 
ices for the transmittal of the required information. 


(3) Miscellaneous Functions: 


There are a number of references to the Protecting Power in the 1949 
Convention which cannot rightly be designated as powers or duties but 
which are likewise not precisely liaison functions. For lack of a more 
descriptive term, and because, for the most part, they bear little or no rela- 
tionship to each other, they are here considered as miscellaneous functions. 

Thus, Article 12 provides that if a Detaining Power, to whom prisoners 
of war have been transferred by the original Detaining Power, fails to 
earry out the provisions of the convention, the original Detaining Power 
will, upon being notified to that effect by the Protecting Power, either take 
measures to correct the situation or request the return of the prisoners con- 
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eerned. And Article 58 indicates, without specifically so providing, that 
some time after the outbreak of hostilities the Detaining Power and the 
Protecting Power will enter into an arrangement relating to the possession 


of money by prisoners of war. 

Again, Article 79 requires the Detaining Power to inform the Protecting 
Power of its reasons therefor whenever it refuses to approve a duly elected 
prisoners’ representative; and Article 81 requires the Detaining Power to 
inform the Protecting Power of its reasons for dismissing a prisoners’ 
representative. In neither of these articles is there any indication of the 
action it is contemplated that the Protecting Power will take when the re- 
quired information is given to it. While the information might, in the 
exercise of the Protecting Power’s liaison function and as a matter of 
routine, be passed to the Power of Origin, this action alone would have little 
significance. Under its right to scrutinize the application of the conven- 
tion, the Protecting Power would probably, in an appropriate case, take 
issue with the Detaining Power’s action with respect to the non-approval 
or the dismissal of a prisoners’ representative. 

Further, Article 121 provides that the Detaining Power shall investigate 
and make a full report to the Protecting Power of every death or serious 
injury of a prisoner of war caused or suspected to have been caused by a 
sentry, another prisoner of war, or any other person, or where the cause 
of death is unknown; and that if guilt is indicated, the Detaining Power 
will prosecute the responsible persons. Certainly it is to be expected that 
the Protecting Power will forward the report of the incident to the Power 
of Origin; but it is equally certain that the Protecting Power would, on 
its own initiative, make démarches to the Detaining Power, if it felt that 
the investigation had been inadequate or that a prosecution indicated by 
the investigation had not taken place.* 

It is believed that the foregoing short presentation of only a few types 
of provisions adequately establishes that the Protecting Power has certain 
functions which cannot exactly be fitted into either the category of powers 
or duties or the category of liaison functions, and that these miscellaneous 
functions can probably become whatever the particular Protecting Power 
desires them to be. 


(4) Limitations: 


Each of the four conventions drafted at the 1949 Diplomatic Conference 
contains an article similar to Article 8 of the Prisoner of War Convention.*® 
However, in the Third and Fourth Conventions (Prisoner of War and 
Civilian Conventions, respectively) the Protecting Powers are merely ad- 
monished to ‘‘take account of the imperative necessities of security of the 
State wherein they carry out their duties,’’ while in the First and Second 
(Wounded and Sick of Armed Forces in the Field—the ‘‘Red Cross Con- 
vention’’—and Wounded, Sick and Shipwrecked at Sea, respectively), not 
only are they so admonished, but they are told in an oblique fashion that 


44 Pictet, Commentary 571. 45See note 19 above. 
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their activities may be restricted ‘‘as an exceptional and temporary meas- 
ure when this is rendered necessary by imperative military necessities.’ * 
The importance of the distinction drawn between the two pairs of con- 
ventions was fully appreciated at the time of the drafting of the conven- 
tions and was the occasion for some spirited debate. While on its face 
the solution reached by the convention is plainly a victory for those who 
sought to exclude the possibility of any shackles being placed on the 
Protecting Power in the performance of its functions with respect to 
prisoners of war, it remains to be seen whether this result was actually 
attained.* 

Assuming that the Detaining Power desires to impose the 
and temporary’’ restrictions on visits of the Protecting Power which are 
authorized in Article 126 of the 1949 Convention, or the right to the 
even more extensive restrictions on the activities of the Protecting Power 
which is asserted by some states to exist, whether or not specified in the 
convention, how and by whom is the decision to be made as to whether 
‘‘imperative military necessities’’ do, in fact, exist? There is one school 
of thought which takes the position that it would be illogical to permit the 
determination to be made by the Detaining Power itself, as it would be 
judging its own ease, and which insists that only the Protecting Power 
can validly make such a determination.*® While, from a strictly humani- 
tarian point of view, there is much to be said in favor of this position, it 
cannot, as a practical matter, be justified. If, for example, the Detaining 
Power deems it essential to keep representatives of the Protecting Power 
temporarily out of an area, lest military movements noted therein inad- 


‘exceptional 


46 A similar restriction is contained in Art. 126 of the 1949 Convention with respect 
to visits to places where prisoners of war may be. This is the only area in which the 
1949 Convention specifically permits the activities of the Protecting Power to be restricted 
by the Detaining Power. While it is, of course, a very important one, it is not believed 
that a Detaining Power could really justify the imposition of such a restriction except 
in very rare cases, such as prohibiting visits to extremely forward collecting points during 
the actual course of an attack. 

47 The proponents of the distinction between the two pairs of conventions argued that 
it was ‘‘obvious and reasonable that the activities of a Protecting Power in sea warfare 
and on the field of battle must be restricted,’’ but that as to the Prisoner of War and 
Civilian Conventions ‘‘the vital force which animates those rules and gives them effect 
is the presence of the Protecting Power.’’ Final Record, Vol. II B, p. 344. The 
pessimism which may be apparent in the text is occasioned by the fact that the U.S.S.R. 
took the position that, even without such a restrictive limitation in the convention, it 
would exist in fact. Ibid. 345. 

48 Pictet, Commentary on the Geneva Convention for the Amelioration of the Condi- 
tion of the Wounded and Sick of Armed Forces in the Field 101 (1952). Even there 
it is admitted that ‘‘this is precisely what it [the Protecting Power] would, in such a 
ease, be debarred from doing. It will only be possible to show after the event whether 
or not the restriction was justified.’’ In Pictet, Commentary, published 8 years later, 
a much more realistic approach is taken (at p. 611): 

‘Tf they are to justify the prohibition of visits, military necessities must be impera- 
tive. Whether they are or not is a matter for the Detaining Power alone to decide and 
the right of supervision of the Protecting Powers is restricted by this exercise of 
sovereignty. Such a decision must not be lightly taken, however, and any prohibition of 
visits must be an exceptional measure.’’ 
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vertently lead to the disclosure of important impending military actions, 
there would be little logic in compelling it to advise the Protecting Power 
what and why it was so doing in order to permit the latter to determine 
whether imperative military necessities actually existed and whether the 
restriction was really justified. This is unquestionably a matter which 
will, in the course of events and through reciprocal actions of the bellig- 
erents, adjust itself inasmuch as time and experience will very quickly 
result in an informal mutual appreciation as to where the line is to be 
drawn.*® 


D. Relationship to the ICRC 


The multifold operations of the ICRC are obviously not within the 
scope of this article. However, inasmuch as the functions of the Pro- 
tecting Power and those of the ICRC often overlap insofar as prisoners of 
war are concerned, it appears appropriate to mention, at least briefly, 
some of the overlapping areas.*° 

The basic safeguard to the activities of the ICRC is contained in Article 
9 of the 1949 Convention, which specifies: 


The provisions of the present Convention constitute no obstacle to 
the humanitarian activities which the International Committee of the 
Red Cross or any other impartial humanitarian organization may, 
subject to the consent of the Parties to the conflict concerned, under- 
take for the protection of prisoners of war and for their relief. 


Despite a substantially similar provision in Article 88 of the 1929 Con- 


vention, the ICRC found, during World War II, that it was, at times, 
necessary to overcome the feeling of some belligerents that it was at- 
tempting to duplicate the functions of the Protecting Powers. Appar- 
ently it succeeded in convincing them that such was not the case.** 

It has already been pointed out that Article 10 of the 1949 Convention 
contains provisions for the designation of ‘‘substitutes’’ for Protecting 
Powers under certain circumstances. The third paragraph of Article 10 


49 In Pictet, Commentary, loc. cit., the following remedial procedure is suggested: 

‘*The Protecting Powers and the International Committee will have the right to bring 
the temporary nature of the prohibition to the notice of the Detaining Power and, after 
a certain length of time, to request it to raise all restrictions. Moreover, the Protecting 
Power will be able to check afterwards whether the prohibition of visits has been used 
by the Detaining Power to violate the Convention. In any case, it is not in the interests 
of the Detaining Power to misuse this reservation, because it would very soon be 
suspected of deliberately violating the Convention by evading supervision by qualified 
witnesses. 

50 As stated in the ICRC Report, Vol. I, p. 39: 

‘*Despite partial overlapping, the functions of the Protecting Power are fundamentally 
dissimilar in kind and extent [from those of the ICRC]. The Protecting Power is the 
mandatory of one or both belligerents, with competency to protect the rights and in- 
terests of the States from which it derives authority. The Committee is concerned 
exclusively with humanitarian tasks; its functions are not limited to those which are 
guaranteed by law, but embrace such enterprises in the interests of humanity as appear 
essential, or which are justified through a request made by a belligerent.’’ 

51 Ibid. 
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provides that, failing such a ‘‘substitute,’’ the Detaining Power shall re- 


quest or accept 


. the offer of the services of a humanitarian organization, such as 
the International Committee of the Red Cross, to assume the humani- 
tarian functions performed by Protecting Powers under the present 
Convention. 


It must be emphasized that when the ICRC is thus called upon to serve, 
it does so as a humanitarian organization and not as a Protecting Power 
whieh, by definition, it cannot be, inasmuch as it is not a state.°* 

In a number of areas the convention places the ICRC on the same plane 
as the Protecting Power. As we have seen, Article 126 is of major im- 
portance in its grant of authority to the Protecting Power to go wherever 
prisoners of war are located.*® That article also specifies that ‘‘The 
delegates of the International Committee of the Red Cross shall enjoy the 
same prerogatives.’’ A similar parallel is to be found in Article 56 deal- 
ing with the locations of, and visits to, labor detachments. And it is not 
surprising that we find the ICRC referred to along with the Protecting 
Power in Articles 72 and 75, for these two articles are among those relating 
to individual and collective relief shipments, a subject of particular in- 
terest to the ICRC and one with respect to which it has developed an 
unchallengeable expertise as a result of experience gained in innumerable 
conflicts. Most Protecting Powers would probably be more than willing 
to permit the ICRC to pre-empt the handling of this difficult and compli- 
cated function. 

Articles 79 and 81 authorize the prisoners’ representatives to communicate 
with the ICRC as well as the Protecting Power. Here, however, it is 
believed that the purpose of each such authorization to communicate is 
fundamentally different. The creation of the position of prisoners’ repre- 
sentative was first suggested during the Franco-Prussian War (1870-1871) 
and became a reality during World War I.°* The function for which it 
was originally created was to receive and distribute relief packages. How- 
ever, over the course of time, the functions of the prisoners’ representatives 
have been greatly expanded, and during World War II it was not unusual 
to find them involved in practically all of the problems of a prisoner-of-war 
camp. Thus, they were frequently used by the prisoners as the channel 
for the transmittal of complaints both to the Detaining Power and to the 
Protecting Power. The drafters of the 1949 Convention were fully aware 


52 In Pictet, Commentary 119, the following statement appears: 

‘*The Convention in this case [paragraph 3 of Article 10] no longer uses the words 
‘undertake the functions performed by a Protecting Power,’ but speaks only of ‘hu- 
manitarian functions.’ The distinction is logical. There is no longer any question of a 
real substitute, and a humanitarian organization cannot be expected to fulfil all the 
functions incumbent on a Protecting Power by virtue of the Conventions.’’ 

See also Final Record, Vol. II B, pp. 61 and 63. 

53 See page 390 above. 

54 ICRC Report, Vol. I, pp. 342-343. At that time a prisoners’ representative was 
known as a ‘‘man of confidence.’’ In the 1929 Convention they were called ‘‘agents.’’ 
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of this development,** and it appears that the steps which they took were 
intended to insure that the privileges accorded to the prisoners’ repre- 
sentative would permit him to communicate with the delegates of the 
ICRC on problems relating to relief shipments and with the Protecting 
Power on this subject as well as on the myriad of other problems into 
which the prisoners’ representative is now projected. 

It is probably safe to state that, while the allocation of functions by 
the 1949 Convention between the Protecting Power and the ICRC is not 
always as clearly stated as it might have been, the fundamental differences 
between the two and between their methods of operation are such that 
conflicts between them would be extremely rare.*® 


ConcLuSsION 


The past century has seen tremendous advances made in the concept of 
the Protecting Power as an instrument of international law, both in the 
réle which it is called upon to play and in the prestige which it enjoys and 
which goes far in assisting it to perform the numerous functions which 
have now been assigned to it. It appears unquestionable that: 


The presence of the Protecting Powers today remains the sole means 
of putting a brake on the excesses of Detaining Powers, the sole ele- 
ment of moderation and of morality in the treatment of enemy persons, 
their belongings, and their interests: this was noted and affirmed many 
times at Geneva."’ 


55 See, for example, Art. 78, wherein specific provision is now contained permitting 
individual complaints to be transmitted to the Protecting Power either directly, as had 
been provided in Art. 42 of the 1929 Convention, or through the medium of the prisoners’ 
representative. Although Art. 42 of the 1929 Convention, the predecessor of Art. 78 of 
the 1949 Convention, made no mention of the ICRC as an authorized recipient of com- 
plaints from prisoners of war, the ICRC took the position that ‘‘it is, according to the 
spirit of the [1929] Convention, undoubtedly meant to be placed, in this respect, on the 
same footing as the Protecting Powers.’’ ICRC Report, Vol. I, p. 341. This conclu- 
sion is subject to dispute and, in view of the fact that Art. 78 of the 1949 Convention 
again omits all reference to the ICRC, it would, in interpreting that article, now be even 
more difficult to accept the ICRC position. Certainly, if such had been the intention 
of the drafters, they could easily have attained their objective by merely including the 
ICRC in the article, along with the Protecting Power, as they did in a number of other 
articles. Their failure to do so in the light of the announced ICRC position strongly 
militates against the ICRC interpretation. 

56 Castrén, op. cit. 95; Pictet, Le Droit International et 1’Activité du Comité Inter- 
national de la Croix-Rouge en temps de Guerre 25 (1943). It is more probable that, 
as in World War II, it will be the Detaining Power which will object where activities of 
the ICRC appear to duplicate those being performed by the Protecting Power. That the 
ICRC does not consider the Protecting Power to be a rival, but rather another means of 
making the life of a prisoner of war a little less miserable, is apparent from the com- 
munication sent by its President early in the Korean conflict in which he said: ‘‘The 
International Committee views, in the activities of the ‘Protecting Powers,’ a forceful 
instrument for insuring full implementation of the Geneva Conventions and an always 
desirable corollary to the activities which the Committee itself undertakes.’’ Le Comité 
International de la Croix-Rouge et le Conflit de Corée: Recueil de Documents, Vol. I, 
p. 32. 57 Heckenroth, op. cit. 229. 
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The results of the 1949 Diplomatic Conference reveal clearly that the 
nations of the world were generally prepared to accept a solid basis for 
the activities of the Protecting Power. It was conceded a mission of close 
observation of the application of the provisions of the Prisoner of War 
Convention drafted at that Conference, a mission which necessarily in- 
corporates within it a right to call to the attention of the Detaining Power 
any failure of performance which it finds and to report any such failure of 
performance to the Power of Origin; a sizeable expansion was made in its 
functions and, correlatively, in its power and authority; provision was 
made for substitutes for Protecting Powers in order to insure that 
prisoners of war would at all times benefit from the exercise of the 
functions of the Protecting Power, thus correcting the situation which 
had arisen all too frequently during World War II; and the use of 
the institution of the Protecting Power was extended not only to the 
Red Cross Convention (Wounded and Sick of Armed Forces in the Field), 
but also to the convention which adapts the Red Cross Convention to 
maritime warfare (Wounded, Sick and Shipwrecked at Sea), and to the 
completely new Civilian Convention.** These few examples alone demon- 
strate the great distance which has been traversed since 1907, when the 
prisoner-of-war provisions of the Regulations Respecting the Laws and 
Customs of War on Land were drafted at The Hague and contained no 
reference whatsoever to the Protecting Power 

In many respects the provisions of the 1949 Geneva Conventions relating 
to the Protecting Power represent compromises. Positions reached solely 
in order to bring about agreement between opposing viewpoints can rarely 
be considered perfect and the present case is no exception. However, 
these provisions unquestionably represent a great step forward in the 
evolution of international law and would undoubtedly be viewed with 
amazement by those who drafted the first Red Cross Convention in 1864 
or even by those who acted on behalf of the Protecting Powers as recently 
as in 1914, at the beginning of World War I.** 

The Protecting Power is now a generally accepted institution of inter- 
national law. It is the subject of international agreements to which most 
of the states of the world are parties. There are clear indications that it 
has been weighed in the balance and not been found wanting, with the result 
that it has been, and in the future will continue to be, requested to assume 
numerous new functions on behalf of states at war. 

58 Ibid. 222. 

59 In Pictet, Wounded and Sick Commentary 101-102, the following statement appears: 

‘* As it stands, Article 8 is not perfect, far from it. But we have to consider the huge 
advance which it represents in internationa] humanitarian law. We have to realize that, 
to achieve this much, the diplomats assembled in Geneva had to cope with divergent 
opinions; they had to reconcile the claims of the sovereignty of their respective countries 
with the claims of humanity; and they had to harmonize two opposed conceptions of 
the role of the Protecting Power, viewed by some as their agent (of whom one demands 
the maximum), by others as the agent of the enemy (to whom one accords the mini- 
mum).’’ 


INDIA’S POLICY OF RECOGNITION OF STATES 
AND GOVERNMENTS * 


By K. P. Misra 


University of Lucknow 


In this study of India’s recognition policy the cases of China, Israel, 
Spain, and Vietnam have been singled out. The reason for selecting these 
four cases is that they have been a subject of controversy either in India 
or in the world outside India. It is hoped that the cases might afford a 
fairly good glimpse of India’s general policy of recognition. The plan is 
to discuss these cases separately in the general context of India’s relation- 
ship with each of these countries, a method that is more likely than any 
other to help the reader appreciate her policy. Toward the end of the 
paper a brief statement of general principles of India’s policy is given by 
way of conclusion. 

CHINA 


The general theory and practice of recognition has been strained twice, 
almost to the breaking point, in the last few decades, by the problems 
created by the two Chinese revolutions, one led by Sun Yat Sen in 1912- 
1913, and the other led by Mao Tse-Tung, toward the end of the year 1949. 
Of the two occasions, the latter has attracted much wider attention and has 
created a situation of unprecedented complexity. It has led to a sharp 
difference of opinion not only between the East and the West but between 
the leading Powers of the West also. Even now the solution seems to be 
far from sight. 

After taking over the government of independent India in the middle 
of the year 1947, the Indian leaders keenly watched the developing situa- 
tion in China. The Government of India had stationed one of her most 
illustrious diplomats, Sardar K. M. Panikkar, as Ambassador in China.* 
He has the distinction of having been India’s ambassador before as well 
as after the inauguration of the new Chinese Government. Situated as he 
was, he played an important réle in shaping India’s recognition policy 

* This paper is a part of a comprehensive study of India’s policy of recognition, to be 
completed later. The author wishes to thank the U. S. Government, whose grant enabled 
him to stay and study this problem at the Johns Hopkins University during the academic 
year 1959-1960. He is also grateful to Professor Robert W. Tucker for his help in the 
preparation of this paper. 

1 Walter Lippmann regards him as ‘‘ perhaps the ablest living diplomat in the world.’’ 
See Karunakar Gupta, Indian Foreign Policy, Preface, p. ix (Caleutta: The World 
Press, 1956). Lord Birdwood, who had an intimate knowledge of men and affairs of 
India, wrote: ‘‘I had long regarded him (Panikkar) as a key man in international 
affairs.’’ See his article, ‘‘The Foreign Policy of India and Pakistan,’’ 6 Eastern 
World 10 (London, 1952). 
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toward China. It is rightly held that ‘‘Panikkar laid the foundation for 
cordiality and trust between the two great powers of Asia.’’ * 

Soon after the establishment of the People’s Republic of China, the new 
regime addressed a communication to all important governments, including 
India, expressing their desire 


to enter into diplomatic relations . . . on the basis of the principles of 
equality, mutual interest and mutual respect for sovereign and ter- 
ritorial rights.® 


The position of the Government of India, though obviously embarrassing, 
was unmistakably clear: embarrassing because the leaders of the Govern- 
ment of India had personal relations with the Chinese Nationalist leaders, 
in addition, of course, to having the usual formal relations with the Na- 
tionalist Government; clear because the new Chinese regime had been 
swept into power beyond any shadow of doubt. Panikkar tells us that the 
Indian leaders were unanimous on the question of recognition, though most 
of them, including himself, had absolutely no sympathy for the theory and 
practice of Communism. C. Rajgopalachari, the then Governor General, 
and Sardar Vallabhai Patel, the second in command in the Government of 
India, and a few others, including some top officials of the Indian bureauc- 
racy, wanted to pursue a slower policy.* Panikkar believed that the new 
government of China should be recognized as soon as the Chiang Govern- 
ment, which at that time was in Chungking, had lost even that small area 
which it then held. It seems that his opinion had a decisive influence. 
Soon after the Chiang Government took refuge in the Island of Formosa, 
the Government of India announced its recognition by agreeing to ex- 
change diplomatic representatives with the new regime of China. The 
External Affairs Ministry of the Government of India issued the following 
press communiqué on December 30, 1949: 


In October last, the Government of India received a communication 
from the Foreign Minister of the People’s Republic of China, ex- 
pressing their desire to enter into diplomatic relations with India on 
the basis of the principles of equality, mutual interest and mutual 
respect for sovereign and territorial rights. 

Having considered this communication and taken note of the sub- 
sequent developments, the Government of India have intimated to the 
new Government of China their willingness to establish diplomatic re- 
lations with them.® 


The announcement, though important, was in no way unexpected. For 
a couple of months preceding the announcement, it was known that India 
was conferring with other governments, particularly the members of the 
Commonwealth, on the problem of Chinese recognition. India was vir- 


2 Michael Brecher, India’s Foreign Policy 15 (New York: Institute of Pacific Affairs, 
1957). 

8 See the Communiqué issued on Dec. 30, 1949, by the Ministry of External Affairs, 
Government of India. Hindustan Times, New Delhi, Dec. 31, 1949, p. 1. 

#See K. M. Panikkar, In Two Chinas 67 (London: Allen and Unwin, 1955). 

5 Hindustan Times, New Delhi, Dec. 31, 1949, p. 1. 


400 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


tually, though not technically, the first country outside the Russian bloc 
to accord recognition to new China, and certainly the first in the Common- 
wealth. Technically, the first country outside the Communist bloc was 
Burma. Soon after, many countries of the East and the West, Com- 
munist and non-Communist, followed suit.® 

The decision of the Government of India had the overwhelming, if not 
unanimous, support of the people of the country. This is, to a very large 
degree, reflected in the editorial comments of the leading newspapers of 
the country." Abroad, the reaction was bound to be mixed.*® 

This brief narrative should enable us to analyze the determinants, the 
motivations, and the implications of India’s recognition policy toward 
China. 

The basic, and certainly the decisive, determinant was the situation as it 
obtained in China itself at the end of the year 1949. It is notable that 
India took all possible care to ascertain, as objectively as possible, the real 
situation of the two contestants in China. Though approached to accord 
recognition soon after the inauguration of the People’s Republic of China, 
she preferred to defer the decision, and intimated to the new Chinese 
Government that she had summoned her representative in China for con- 
sultations.° Even after the Government of India had ascertained through 
her representative in China that the Nationalist forces had almost com- 
pletely coilapsed, they chose to wait for some time more in order to have a 
clearer view of the situation. The communiqué of the Government of India 
significantly referred to having ‘‘taken note of subsequent developments.’’ 
When in the second week of December, 1949, the Nationalist Government 


was literally ousted from China, the Government of India came to the con- 
clusion that it was ‘‘not a matter of choice.’’?° By adopting this rather 


6 Before the outbreak of war in Korea in June, 1950, the People’s Republic of China 
had been recognized by 27 countries of the world. 16 of them, Afghanistan, Burma, 
Byelorussia, Czechoslovakia, Denmark, India, Israel, The Netherlands, Norway, Pakistan, 
Poland, Sweden, Ukraine, United Kingdom, U.S.S.R., and Yugoslavia, were members of 
the United Nations Organization. 11 non-members were: Albania, Bulgaria, Ceylon, 
Finland, Eastern Germany, Hungary, North Korea, Mongolia, Rumania, Switzerland and 
Viet Minh. See Quincey Wright, ‘‘The Chinese Recognition Problem,’’ 49 A.J.I.L. 322 
(1955). 

7See the following: Amrita Bazar Patrika, Calcutta, Jan. 2, 1950, p. 4; Assam 
Tribune, Jan. 2, 1950, p. 3; Hindu, Madras, Jan. 2, 1950, p. 6; Hindustan Times, New 
Delhi, Dec. 31, 1949, p. 1; Leader, Allahabad, Jan. 4, 1950, p. 4; National Herald, 
Lucknow, Dee. 31, 1949, p. 4; Times of India, Bombay, Dec. 31, 1949, p. 8. 

In addition to these English dailies many native-language newspapers and periodicals 
also expressed their approval, in certain cases even enthusiasm, for the decision. It may 
be pointed out that the above-mentioned newspapers represent almost every important 
section of public opinion in India. 

8 Broadly there were three kinds of reactions: the first, the countries led by the 
Soviet Union were obviously happy; the second, led by the United Kingdom, approved 
of the decision; and the last, led by the United States, considered India as one of the 
‘* precipitate recognitionists.’’ See New York Times, Dec. 3, 1949, p. 14. 

® See Press Trust of India Report, Times of India, Bombay, Dec. 3, 1949, p. 9. 

10 See Prime Minister Nehru’s speech addressing the opening session of the World 
Pacifist Conference at Wardha the same day when recognition was accorded to China. 
Hindustan Times, New Delhi, Jan. 1, 1950, p. 1. 
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protracted course, India tried, as Sir William Harcourt, the first Whewell 
Professor of International Law at the University of Cambridge, stated long 
ago, ‘to exact very conclusive and indisputable evidence that sovereignty of 
a Government with which it has existing relations . . . has finally and 
permanently divested.’’ ™ 

The reasons for the recognition policy of the Government of India, were 
clearly stated by Prime Minister Nehru (also Minister for External Affairs) 
in a speech in the Indian Parliament: 


. . It is a question of recognising a major event in history and of 
appreciating it and dealing with it. ... When it was clear that the 
new Chinese Government was in possession of practically the entire 
mainland of China, when it was quite clear that this Government was 
stable, and that there was no force which was likely to supplant it or 
push it away, we offered recognition to this new Government and sug- 
gested that we might exchange diplomatic missions.** 


A few months later India’s chief delegate to the United Nations General 
Assembly, Sir Benegal N. Rau,’* expounded India’s policy by quoting 
Oppenheim’s views: 


A government which enjoys the habitual obedience of the bulk of the 
population with a reasonable expectancy of permanence, can be said 
to represent the state in question, and as such to be entitled to recog- 
nition. The bulk of the practice of States, in the matter of recognition 
of Governments, is based on the principle of effectiveness thus con- 
ceived.** 


After citing this statement, Rau said that this ‘‘is the principle which 


India has followed in respect of China.’’** (Italics added.) 

It is submitted that the Government of India determined its policy ac- 
cording to the facts of the situation. To summarize the situation, the new 
Chinese Government was in possession of the entire mainland of China. 
The Government of Chiang Kai-Shek had taken refuge on the Island of 
Formosa, which, in the Government of India’s view, was not a part of 
China, at least technically insofar as the legal position was concerned. 
Formosa was ‘‘still juridically a part of the Japanese Empire, since the 
treaty transferring it to the Allies had not been signed.’’*® Moreover, the 
Indian Government professed the conviction that the new regime ‘‘had the 


11 Quoted by Hersch Lauterpacht in his article, ‘‘ Recognition of Governments,’’ The 
Times (London), Jan. 6, 1950, p. 5. 

12 India, Parliamentary Debates, Vol. 3, Pt. 2, March 17, 1950, p. 1699. 

18 Anne O. McCormick described him as ‘‘one of the biggest figures in the General 
Assembly of the United Nations.’’ See New York Times, Feb. 5, 1951, p. 22. 

14] Oppenheim, International Law 127. 

15 U.N. General Assembly, 5th Sess., Official Records, 277th Plenary Meeting (Sept. 
19, 1950), p. 9. 

16 Panikkar, op. cit. 68. For the status of Formosa see D. P. O’Connell, ‘‘ The Status 
of Formosa and the Chinese Recognition Problem,’’ 50 A.J.I.L. 405-416 (1956). Even 
after the Japanese Peace Treaty, its status is doubtful because the treaty has been 
signed by neither the People’s Republic of China nor the exiled Nationalist Government 
in Formosa. See Hardy C. Dillard, ‘‘The United States and China: The Problem of 
Recognition,’’ 44 Yale Law Rev. 182 (1955). 
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support of the people....’’*'’ Lastly, they were sure that the new Govern- 
ment of China was ‘‘stable and that there was no force which was likely to 
supplant it or push it away.’’** About a week after India’s announce- 
ment, Professor Hersch Lauterpacht urged and justified the recognition 
of the new Chinese Government on these very grounds.’® 

The judgment of the Government of India, when one looks back after a 
decade, seems to have been correct. Quincey Wright points out that ‘‘the 
evidence points to an increase in economic productiveness, to progress in 
health and sanitation, to relative political stability and to effective military 
and political control’’ in China.*® Perhaps there cannot be a better and 
greater vindication of India’s position in relation to the basic determinant 
in her recognition policy. 

Other factors and forees which influenced India’s attitude, though sig- 
nificant from the standpoint of India’s foreign policy generally, were 
subsidiary and secondary in nature in this particular case. In the first 
place, India looked at the emergence of the new Government of China from 
a different point of view than, for example, the United States or even the 
United Kingdom. The continent of Asia, including India and China, had 
been the victim of colonial and imperial Powers of the West. Nehru ob- 
served : 


It has been the misfortune of Asia during the past some hundred years 
not only to have colonial regimes, but to be often the theater of war 
for others and by others. We wish that this business .. . in Asia 
should cease... .* 


A foreign commentator has rightly mentioned that India has developed ‘‘an 
emotional complex which is expressed in the term anti-colonialism. . . .’’ ** 
Therefore, the emergence of a united and forceful China free from Western 
domination was in partial fulfillment of her general objective and hence a 
matter of satisfaction and pleasure.** The second factor, perhaps equally 
important, was the fact that India and China had been friendly neighbors 
of long standing. India wanted to affirm the traditional friendship with 
the people of China, who had given overwhelming support to the process 
which had culminated in the establishment of the new government. Both 


17 See Nehru’s speech, Hindustan Times, New Delhi, Jan. 1, 1950, p. 1. For the 
repetition of these views see Norman Cousins, Talks with Nehru 53 (London: Gollancz, 
1951). 

18 See Nehru’s speech, India: Parliamentary Debates, Vol. 3, Pt. 2, p. 1699. 

19 See his article, ‘‘ Recognition of Governments,’’ The Times (London), Jan. 6, 1950, 
p. 5. 20 Quincey Wright, loc. cit. 321. 

21 India: Parliamentary Debates: House of the People, Vol. 6 (1954), Pt. 2, Col. 7500. 

22 Michael Brecher, op. cit. 2. 

23 ‘*T had a deep feeling of sympathy for the Chinese people, a desire to see them 
united, strong and powerful, able to stand up against the nations which had opposed 
them for a hundred years, psychological appreciation of the desire to wipe out the 
humiliations which followed the Western domination of their country and to proclaim 
the message of Asia Resurgent.’’ See Panikkar, op. cit. 72. Also see ‘‘India and the 
Balance of Power,’’ by Sir G. S. Bajpai, 1 Indian Year Book of International Affairs 
3 (Madras, 1952). 
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countries share a long common border, which was another consideration. 
In 1949, India, through friendly overtures, of which recognition was a part, 
wanted to lay the foundation of an era of friendship and mutual co-opera- 
tion with the new regime. It would be far from the facts to suggest, as 
some have done, that India, because of her long common border, was afraid 
of China.** Thirdly, Indian leaders, at least a section of them, did not 
view the emergence of the new Government of China as a victory of Com- 
munism, which it was. They looked at it as a triumph of nationalism. It 


was said that ‘‘many Indian leaders . . . are disposed to consider the 
emergence of communist Party in China as a mere nationalist move- 
ment. ...’’* Finally, the basis of recognition, as offered by the new 


Chinese Government, was considered by India as adequate and honorable. 
The Chinese Government had desired to have relations on the basis of 
‘equality, mutual interests and mutual respect for sovereign and territorial 
rights.’’*®° The basis was accepted at its face value and thought of as 
‘*broad enough,’’ requiring no further ‘‘undertakings or assurances.’’ 

The Indian recognition policy toward the new regime of China has a 
striking similarity to the policy adopted by Jefferson in the early years of 
the American Republic.** Again, India’s policy was almost in complete 
accord with the policy the Government of the United Kingdom adopted in 
this regard. The decision to recognize the new regime in China was 
taken almost simultaneously and after due consultations between the two 
governments, although the British decision was announced a week after 
India’s announcement. Like India’s, the British decision was primarily 
determined by the fact that ‘‘the Central People’s Government now exer- 
cises effective power over almost all of China and .. . it is likely to con- 
tinue to do so for so long as can be foreseen.’’*® The view was in keeping 
with their general policy in such cases in the past.*° 


°o7 


24See Robert Trumbull’s despatch, ‘‘ Nehru’s policies based on his fears for India,’’ 
New York Times, Jan. 28, 1951, See. IV, p. 5. 

25 National Herald, Lucknow. See the report of the Special Correspondent from New 
Delhi, Dee. 3, 1949, p. 8. 

26 See the communiqué issued by the Government of India, Dee. 30, 1949, Hindustan 
Times, New Delhi, Dec. 31, 1949, p. 1. 

27 National Herald, Lucknow, Dee. 31, 1949. See the Press Trust of India Report at 
p- 1. By no means should it be inferred that there were no skeptical opinions with 
regard to the future attitude of the new Chinese regime. For example, Assam Tribune 
editorially wrote on Jan. 2, 1950, on p. 3, that ‘‘ probably China’s intentions in South 
East Asia are as mala fide as Russians in Europe,’’ but at the same time pleaded that 
this ‘‘suspicion should not stand in the way of a country’s recognition policy.’’ 

28 Letter of Nov. 7, 1792. See 1 Moore, Digest of International Law 120 (Washing- 
ton: Government Printing Office, 1906). 

29 The Times (London), Jan. 7, 1950, editorial at p. 7. 

30 The author is not oblivious of the aberrations of the British and American state 
practice of recognition. But on the whole, the principle of de factoism has been ad- 
hered to. It is difficult to agree with Schwarzenberger (see his letter to The Times 
(London), Jan. 9, 1950, p. 5) that the state practice of the two countries—U. 8. and 
U.K.—is against this principle. He cites H. A. Smith’s authority on the British prac- 
tice (see Great Britain and the Law of Nations 5 (London, 1932)). Surprisingly, he 
ignores the view expressed by Smith earlier on the same page, where the latter says: ‘* In 
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ISRAEL 


India’s slightly belated recognition and non-establishment of diplomatic 
relations with Israel has been a subject of criticism. Uninformed quarters 
have attributed India’s attitude to her opposition to the partition of 
Palestine recommended by the United Nations. Some critics have a mis- 
taken idea that India’s policy is somewhat similar to that of the Arab 
countries. As the following discussion will reveal, that is not the case. 
In faet, since the creation of Israel in 1948, India’s policy has been, and 
remains today, basically different from that of the Arabs. Soon after the 
inauguration of the state of Israel on May 14, 1948, a communication was 
addressed by her Provisional Government to foreign governments express- 
ing the hope that they ‘‘will recognize and will welcome Israel into the 
community of nations.’’** The reaction of most of the countries, including 
India, except for a few Muslim countries, was almost identical. The 
state of Israel had come into being and they had to recognize it irrespective 
of whether or not they considered it a proper solution of the Palestine 
problem. As a result of this attitude, a large number of governments, 
including all the big Powers, announced their recognition, some almost 
immediately and some after a few months.*? 

Like most other governments, the Government of India was also ap- 
proached by Israel for recognition. It was officially made known that a 
telegram had been received from the Foreign Minister of Israel, Mr. M. 
Moshe Shertok, containing a request for his country’s recognition in the 
middle of June, 1948. About two months after the receipt of this telegram, 
the Government of India was asked to make its views known on the question 
in the Legislature by a leading and active member, Mr. H. V. Kamath. 
Prime Minister Nehru replied that his government had ‘‘decided to defer 
consideration of this question.’’** When pressed further he said: 


The obvious reasons were that a new State was formed and we had 
to wait. Normally we should have to be satisfied and know exactly 
what the international position is before taking any step.** 


a very large number of cases recognition is practically a matter of routine... .’’ What 
does it mean, if not the acceptance and the practice of the principle of de factoism? 
For the American practice see William L. Neuman, Jr., Recognition of Governments in 
the Americas 1-6 (Washington: Foundation for Foreign Affairs, 1947); Julius Goebel, 
The Recognition Policy of the United States 111 (New York: Columbia University 
Press, 1915). 

81 See 18 U. S. Dept. of State Bulletin 673 (1948). 

82 The United States recognized ‘‘the de facto authority’’ on the same day and fol- 
lowed it up with de jure recognition in January, 1949. Ibid., and U. S. Dept. of State 
Wireless Bulletin, No. 25, Jan. 29, 1949. Without distinguishing de facto and de jure 
recognition, the Soviet Union announced on May 17, 1948, that it ‘‘decided to recognize 
officially the State of Israel and its Provisional Government.’’ Letter from Mr. Molotov 
to Mr. Shertok quoted by Philip Marshall Brown, 42 A.J.I.L. 620 (1948). The United 
Kingdom accorded ‘‘de facto recognition to the Government of Israel’’ on Jan. 29, 
1949, and de jure recognition on April 27, 1950. Ibid. 622, and 7 Keesing’s Con- 
temporary Archives 1948-50, p. 10678. 

88 See India: Constituent Assembly: Legislative Debates, Vol. 6 (Aug. 9-13, 1948), 
Pt. 1, p. 380. 84 Ibid., p. 381. 
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This longer reply, in all probability, referred to the disturbing conditions 
that had been created by the violent outbursts in the Middle East after the 
partition of Palestine. Obviously the Government of India had not been 
able, due to certain national and international factors, to make up its 
mind, although to most others at home as well as abroad the problem of 
Israel’s recognition did not involve any complications. 

The Government of India’s recognition policy toward Israel attracted 
considerable attention in the Parliament of India as well as the press of 
the country. On several occasions members of Parliament interrogated 
the Government and demanded statements of policy in the matter. A 
section of the press in India was also pleading for Israel’s early recogni- 
tion.*® It was argued that 


India can further defer recognition of Israel only at the risk of 
misunderstanding and even alienation of Israeli’s feelings. Hopes 
deferred maketh the heart sick and the long and unreasonable delay 
may affect the feeling of friendship and admiration which this nation 
cherishes for India.** 

In spite of these pressures at home and the fact that Israel had been 
recognized by a large number of countries, India, for more than two years, 
was unable to announce its decision. This temporary inaction has been 
attributed to many causes. It may be pointed out that the reasons which 
prompted the Government of the United Kingdom ‘to withhold every kind 
of recognition for about eight months and de jure recognition for as long 
a time as India took in extending recognition to Israel were not the same.** 
The Government of India never said that the delay in recognizing Israel 
was due either to the Jerusalem question or to her disputed frontiers. 
It was also not due to India’s opposition to partition, as a result of which 
process Israel had come into being. It would be mere speculation, in- 


85Qn the following important occasions the problem of Israel’s recognition was 
raised, in addition to being a part of general discussion on the foreign policy of the 
country many times: (a) on Aug. 20, 1948, see India: Constituent Assembly: Legisla- 
tive Debates, Vol. 6, Pt. 1 (Aug. 9-13, 1948), pp. 380-381; (b) on March 9, 1949, see 
ibid., Vol. 2, Pt. i (Feb. 18—March 10, 1949), pp. 1400-1401; (c) on Dee. 6, 1949, see 
ibid., Vol. 4, Pt. 1 (Nov. 28—Dec. 24, 1949), pp. 233-234; (d) on Feb. 27, 1950, see 
India: Parliamentary Debates, Vol. 1, Pt. 1 (Feb. 1950), p. 495. 

Even in the case of the People’s Republic of China there was not much discussion of 
India’s policy of recognition because the Government of India had acted rather promptly, 
giving no occasion to raise the issue. 

86 Most notable of them was Amrita Bazar Patrika, Calcutta, a leading English daily 
of the country. It published a long editorial on Dec. 10, 1949 (p. 4), and an article 
by Prof. M. L. Choudhry, which according to it was a ‘‘realistic point of view,’’ on 
Dec. 18, 1949 (see Magazine Section at p. 9). 

87 Amrita Bazar Patrika, Calcutta, Dec. 10, 1949, editorial, p. 4. 

88 For the reasons responsible for British delay, see the speech of Mr. Kenneth 
Younger, the Minister of State in the House of Commons on April 27, 1950, 7 Keesing’s 
Contemporary Archives 10678. Moreover, in international law, a clear demarcation of 
boundaries has, in the past, not been considered a prerequisite of statehood. An ex- 
ample in point is the recognition of many states whose frontiers were not clearly 
demarcated after the first World War. See Ti-Chiang Chen, The International Law of 
Recognition 56 (1951). 
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eapable of being substantiated, to say that the delay was unconsciously and 
imperceptibly caused by the fact of partition. India was certainly against 
Palestine being partitioned, but once the partition had taken place, the 
situation changed entirely. India considered the partition of Palestine, 
like her own partition, as an accomplished fact and did not favor the 
formulation of her recognition or any other policy on the ground that she 
did not like the partition. 

A close serutiny of the situation would reveal that India’s hesitancy, 
resulting in the delay in recognition of Israel, can be attributed mainly 
to two reasons. The first was that the Muslims constituted the main 
minority community in India. Some of them were and are holding guber- 
natorial as well as political positions, and thus exercising a fair degree 
of influence which had to be taken into account in deciding a case in 
which their communal and religious susceptibilities had been provoked. 
This influence, had the times been normal, would not have been so im- 
portant. But it may be recalled that this was a time when the cleavage 
between the two communities in India was considerable and the Indian 
Government was unwilling, for the sake of domestic normaley and good 
will, to take any step which even distantly could be interpreted to mean 
injury to the sentiments of the Muslim minority in the country. 

The other equally, perhaps more, important factor in the delay in 
recognition of Israel was the attitude of the Arab states toward Israel. 
India was not only on very friendly terms with these states, but was 
keen to co-ordinate her foreign policy with them with a view to strengthen- 
ing the influence of Afro-Asian nations. The attitude of Arab states 
toward Israel was uncompromising and they were pressing the Government 
of India to withhold recognition.*® In such a situation, the Government of 
India was desperately trying to create an atmosphere in which her recogni- 
tion of Israel would not be treated as an unfriendly act toward the Arab 
states. Under these circumstances the delay in extending recognition to 
Israel was understandable, although, according to some, it may not have 
been justifiable. 

In this connection a very important point should not be ignored. 
Because of its general policy of recognizing the facts of a situation, the 
Government of India never adopted a policy which can really be character- 
ized as non-recognition of the state of Israel. Although in the beginning 
the Government of India’s view was not categorical, yet as time passed 
by and the situation regarding Israel emerged clearer, the attitude of the 
Indian Government also grew clearer and more positive. For example, 
in August, 1948, when only a couple of months had elapsed since the 
partition of Palestine, Prime Minister Nehru, speaking of Israel, said that 
a ‘‘new State was formed and we had to wait.’’*® But within a few 


39 See the explanation of the official spokesman of the External Affairs Ministry, 
Government of India, on Sept. 17, 1950, Hindustan Times, New Delhi, Sept. 18, 1950, 
p. 1. 

40 See India: Constituent Assembly: Legislative Debates, Vol. 6, Pt. 1 (Aug. 9-13, 
1948), p. 318. 
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months he said that ‘‘ Israel is a State which is functioning as such. = 
Again, still after a few months, he declared that ‘‘Israel’s recognition 

. cannot obviously be indefinitely deferred,’’ and that the Indian 
Government ‘‘would like to act in this matter.’’** A little later he 
announced that ‘‘of course, the fact of Israel being there as a State is 
recognised by us.’’** These four statements made by the Prime Minister 
between the formation of Israel in May, 1948, and India’s formal announce- 
ment of recognition in September, 1950, clearly indicate the different stages 
of the growth of the Indian attitude which culminated in recognition. 
In the first statement he only indicated that his Government had taken 
note of the creation of Israel; in the second he acknowledged that the 
state of Israel was functioning normally, thereby implying that it deserved 
to be recognized ; in the third he spoke in more specific terms and virtually 
promised recognition ; in the last he was positive, laying at rest all specula- 
tion about India’s recognition policy toward Israel. Because of these 
statements, the press throughout the year speculated that India’s recogni- 
tion was coming.** 

India’s policy in relation to Israel was a case where the recognizing 
country was sure that she had to grant recognition, the only consideration 
being the time of the announcement of such a decision. The Government 
of India’s object in deferring the decision for some time was never to 
impair the interests of Israel. Rather its efforts were directed toward 
securing a peaceful settlement between the Arabs and the Israelis. It is 
well known that the Government of India was working in close co-operation 
with the Arab states in the United Nations. But more significant was the 
fact that they were co-ordinating their policies with those of the Govern- 
ment of Israel also.*® Indian leaders believed that a little delay would 
help their representatives in the United Nations and elsewhere to play a 
more effective réle in bringing about a settlement to the satisfaction of 
both parties.*® It is possible that India even advised the Arab states to 
recognize Israel and thus reconcile themselves to the emergence of the 
state of Israel.* 

The foregoing considerations, obviously, could not form the basis of 
India’s deferring recognition beyond a certain limit of time. Besides, 
towards the end of December, 1949, she had extended recognition to China. 
A different course in the case cf Israel would have placed India in a 
paradoxical situation. Therefore, on September 17, 1950, the following 
one-line announcement was made by the Government of India: ‘‘The 


41 Ibid., Vol. 4, Pt. 1 (Feb. 18—March 10, 1949), p. 1400. 

42 Ibid. (Nov. 28—Dee. 24, 1949), p. 233. 

43 India: Parliamentary Debates, Vol. 1, Pt. 1 (Feb. 27, 1950), p. 495. 

44 For example, see the New York Times of Jan. 28, p. 6; Nov. 14, p. 2; Dee. 5, 
1949, p. 2. 

45 See the statement of the spokesman of the Ministry of External Affairs, Govern- 
ment of India, Hindustan Times, New Delhi, Sept. 18, 1950, p. 1. 

46 This belief delayed Israeli recognition and even later it prevented India from 
entering into diplomatic relations with Israel. See Nehru’s clarification in Washington, 
New York Times, Dec. 20, 1956, p. 4. 47 See ibid., Dee. 15, 1949, p. 2. 
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Government of India has decided to accord recognition to the Government 
of Israel.’’ * 

The reasons which ‘‘prompted’’ the Government of India to recognize 
Israel were given out by an official spokesman of the Government. The 
first and most important of them was that ‘‘the Government of Israel has 
been in existence for two years and there is no doubt it is going to stay.’’ 
The second, and perhaps not so important, was that 


India and Israel have been working together for the last two years 
in the United Nations and other international bodies, and Israel has 
been throughout this period collaborating with other members of the 
United Nations for furthering the cause of world peace and establish- 
ing better economic and social conditions in all parts of the world. 


Finally, it was stated that ‘‘continuing non-recognition is not only incon- 
sistent with the overall relationship but even limits the effectiveness of 
the Government of India’s role as a possible intermediary between Israel 
and Arab states.’’ This clearly meant that the Government of India 
thought that a point had been reached when the policy of delay in recog- 
nizing Israel was likely to defeat the very purpose for which it was being 
pursued. It was also disclosed by the spokesman that a memorandum had 
been received by the Government of India from the Government of Egypt 
suggesting that recognition should not be granted to Israel. Im reply 
the Government of India stated that the new step would in no way impair 
its relationship with Arab states.* 

In recognizing Israel, India once more reiterated her determination to 
subscribe to the principle of de factoism, even if it was at the risk of 
some misunderstanding or alienating the sympathies of some of her best 
friends in the world. At the same time it is quite true that to a degree 
the Indian policy was a matter of expediency governed by the consideration 
that restraint was essential. 

The decision to recognize Israel was welcomed by the people of India. 
This is largely reflected in the view taken by the press. Some editorial 
comments were critical of the delay, but most of them justified it in view 
of national and international conditions.°° The Government of India’s 
delayed recognition also had the support of some persons who did not 
see eye-to-eye with the Government on many other issues.* 

Before concluding, two more points may be considered. The distinction 
between de facto and de jure recognition in international law has been 
a source of infinite confusion. ‘‘The subject has been,’’ observed Edwin 
Borchard, ‘‘unduly complicated by chameleonic use of the term de facto,’’ ** 


48 See the communiqué issued by the Government of India, Hindustan Times, New 
Delhi, Sept. 18, 1950, p. 1. 

49 Tbid. See the report of the Special Correspondent. 

50 See the following: Hindustan Times, New Delhi, Sept. 19, 1950, editorial, p. 4; 
National Herald, Lucknow, Sept. 19, 1950, editorial, p. 4; Statesman, Calcutta, Sept. 20, 
1950, editorial, p. 6; Times of India, Bombay, Sept. 20, 1950, p. 6. 

51 See for example the views of Acharya J. B. Kriplani, India: Lk Sabha Debates, 
1956, Vol. 9, Pt. 1, Col. 501. 52 See 26 A.J.I.L. 927 (1932). 
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and Herbert W. Briggs calls it a ‘‘familiar and confusing distinction.’’ ** 
In the case of Israel we have already noted that this distinction was 
observed by the Governments of the United States and the United King- 
dom. Both governments first extended de facto recognition and later 
made it de jure.** The Soviet Union did not make any such distinction.” 
The Government of India, like the Soviet Union but unlike the United 
Kingdom and the United States, avoided the confusion of the distinction 
in their announcement of recognition.*® 

Another point respecting the distinction between recognition of govern- 
ments and recognition of states may also be considered in this context. 
Frequently the practice of most states has not tried to separate the two 
in what Chen ealls ‘‘watertight compartments.’’*’ In fact, the general 
practice leads one to the conclusion that the two terms have often been 
used interchangeably. In the case of Israel this generalization is particu- 
larly true. As has been mentioned, the Governments of the United States 
and the United Kingdom granted recognition to the Government of Israel.®* 
Similarly, the announcement of the Government of India referred to the 
Government of Israel only, without making any mention of the state of 
Israel.°® The clear implications of the announcements of all three countries 
were that ‘‘recognition of a new state is often accomplished by the recogni- 
tion of its Government.’’®° In contradistinetion to this, the Soviet Union 
was unambiguous and specific. Its statement said that the ‘‘USSR 
has decided to recognise officially the State of Israel and its Provisional 
Government.’’ * 


Further, by recognizing Israel, though not establishing diplomatic 
relations with her to this date, the Government of India has clearly 
provided weighty reason for thinking that it distinguishes between recog- 
nition as a legal act and the establishment of diplomatic relations as a 
purely political act, a view confirmed by the state practice of most 
countries.*” 


SPAIN 


The state of Spain and the Government of Franco were in existence 
long before India became independent in 1947. The reason for including 


53 33 ibid. 689 (1939). 54 See p. 404 above. 

55 See p. 404 above. 56 See pp. 407-408 above. 

57 See Chen, op. cit. 101. 

58 For U. S., see 18 Dept. of State Bulletin 673 (1948); for U.K., see Foreign Office, 
Press Release, Jan. 29, 1949. 

59 See Government of India’s announcement of Sept. 17, 1950, Hindustan Times, 
Sept. 18, 1950, p. 1. 60 Chen, op. cit. 101. 

61 See Molotov’s letter quoted in 42 A.J.I.L. 620 (1948). 

62 See, for example, the view of the Government of the United Kingdom expressed in 
1948. ‘‘It should be made clear that recognition of an entity as a State in no way 
requires the entry into diplomatic, or any other particular relations, with the entity so 
recognised. Whether a State enters into diplomatic or other relations with another 
State is, and must remain, a matter for purely political decision.’’ Quoted in Herbert 
W. Briggs, The Law of Nations 102-103 (New York: Appleton-Century-Crofts, 2nd 
ed., 1952). 
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Spain in this study is that India treated the problem of establishing 
diplomatic relations with Spain as that of extending recognition to her. 
The problem may be studied in the general context of India’s attitude 
toward Spain after the second World War. 

Franco had come into power in Spain with the aid of the Axis Powers. 
India shared the Allies’ dislike of Franco Spain during the war and 
supported wholeheartedly the December, 1946, General Assembly resolution 
barring Spain from membership in the United Nations and its specialized 
agencies.** But her policy seemed to undergo a change when India, along 
with France, the United Kingdom and other Members, abstained in the 
vote of November 4, 1950, rescinding the 1946 resolution.** A further 
indication of change may be seen in the October, 1950, negotiations of a 
Trade Pact with Spain.* This did not, however, alter substantially the 
relations between the two countries and certainly did not imply recognition 
of Franco Spain.** Moreover, in 1952, it was announced that the Govern- 
ment of India had approached the Spanish Government with a view to 
opening a consulate in Barcelona.*’ This decision was subjected to scathing 
criticism, particularly by a Communist member of the Indian Parliament, 
who considered it a ‘‘quasi-diplomatic’’ relationship. Obviously, the de- 
cision to open a consulate in Spain was taken with a view to have more 
trade between the two countries, a policy which the Government of India 
had adopted as a part of its general reconstruction policy for the country. 
Strangely enough, this decision was not given a conerete shape, although 
there was no indication of any setback in the improving relations of the 
two countries.*° Toward the end of the year 1955, when eighteen new 
Members, including Spain, were admitted to the United Nations, the 
Government of India gave a significant indication of a softening of their 
attitude with respect to Spain. India joined in the almost unanimous 
verdict of the General Assembly that Spain be admitted to the United 
Nations.*®® 


63 See the speech of Mr. Menon, U.N. General Assembly, 1st Sess., Official Records, 
2nd Pt., 1946, Plenary Meeting, Dec. 12, 1946, p. 1220. This resolution contained a few 
other provisions also, including a directive to the Members of the United Nations to 
recall their diplomatic representatives. 

64 See U.N. General Assembly, 5th Sess., Official Records, 1950-51, Ad Hoc Political 
Committee, 30th Meeting, p. 192, and ibid., 1950-51, Plenary Meetings, pp. 380-381. 

65 See India News, published by the Public Relations Department, India House, 
London, Oct. 14, 1950, p. 4. At an unofficial level, trade was going on even before 
this Pact. 

66 See Jaffe, Judicial Aspects of Foreign Relations 115 (Cambridge, Mass., 1933). 
However, it is not difficult to discover the exceptions to this generally accepted rule. For 
example, the Government of the United Kingdom ‘‘considered the conclusion of a trade 
agreement as an act of recognition.’’ See Chen, op. cit. 194. 

67 ‘*Tt has been decided to open a Consulate of India at Barcelona. The Spanish 
Government’s approval is awaited.’’ See Report of the Ministry of External Affairs, 
Government of India, 1951-1952, p. 8. 

68 It has not been possible to ascertain the reasons for it, although it is probable 
that criticism in Parliament did exercise some influence. 

69 ‘* Almost’’ because there was no vote against Spain, although Belgium and Mexico 
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After voting for the admission of Spain to the United Nations, India 
decided to follow the logical consequences of her stand. An impression 
was created that the establishment of diplomatic relations was being con- 
sidered.’° The impression was correct. On May 25, 1956, the following 
press communiqué was issued by the External Affairs Ministry of the 
Government of India: ‘‘It has been decided to establish diplomatic relations 
between the Government of India and the Government of Spain, and to 
exchange diplomatic representatives at the embassy level.’’™ 

Although the announcement does not specifically refer to recognition, it 
undoubtedly amounted to recognition. The following considerations may 
be taken into account in support of this contention. It is generally agreed 
‘*that the exchange of diplomatic representatives constitutes recognition, 
is in principle open to less dispute than any other form of implied 
recognition.’’** Besides, since recognition ‘‘is essentially a matter of 
intention,’’** the subsequent relationship and pronouncements of the 
leaders of the Government of India confirm this inference. For example, 
Prime Minister Nehru, making an obvious reference to Spain, stated in the 
Parliament of India that ‘‘we recognised a country which we had not long 
recognised.’’** Lastly, the practice of India in general and the declarations 
of Prime Minister Nehru, in particular, drive us to the conclusion that the 
Indian Government considers recognition and the establishment of diplo- 
matic relations as almost one and the same thing.** Hence, it can safely 
be concluded that the announcement of intention to establish diplomatic 
relations meant India’s recognition of the state of Spain as well as the 
Government of Franco. 

The causes of India’s recognition of Spain should be elesely considered. 
Although no explanation was given by the Government of India at the time 
of recognition, the remarks of government leaders made on other occasions 
throw some light on the reasons for Spain’s recognition. A few months 
after Spain’s recognition by India, Prime Minister Nehru, during the 
debate on the international situation in the Parliament of India, made a 
casual reference to Spain. Speaking generally, he said that ‘‘it was our 
policy to recognise any country that was an independent functioning 
country represented in the United Nations.’’ He also made a special 
reference to Spain in this context and explained that India had extended 
recognition to Spain in spite of disagreements on policy.’*® It seems that, 
in recognizing Spain, considerable importance was attached by the Govern- 
ment of India to the question whether or not a country was a Member of 
the United Nations. Although it is generally agreed that membership in 
the United Nations is not tantamount to recognition by all the Member 
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States of the Organization, yet it would be an extremely paradoxical 
situation for any country to support a state for membership and at the 
same time refuse to recognize that state. India did not adopt such an 
inconsistent course, either in the case of Spain or in the ease of Israel. 

In India’s relations with Spain time acted as a great healer. In the 
beginning, the leaders of India, in dealing with Spain, exhibited their 
intense dislike for a totalitarian system. The dislike was naturally 
oblivious to the dictates of the hard realities of international politics, 
under the pressure of which a government has to have certain relationships 
in spite of ideological differences. Secondly, India shared the passions of 
the Allies against Spain which had been considerably aroused by the second 
World War and which took time to extinguish. Because of these two 
factors, a situation was created in which the Government of India failed 
to have a proper perspective. Consequently, they adopted a course for a 
number of years which was inconsistent with their professions, past as 
well as present. It was also contrary to their recognition policy toward 
China and many other countries. It is true that India’s recognition of 
Spain was a ‘“‘vivid confirmation of the view, constantly put forward by 
India, that questions of ideology, or antipathies should not prevent coun- 
tries from doing business with each other or of showing factual awareness 
of each other’s existence.’’** But it should not be forgotten that the 
Government of India took about a decade to realize this in the case of 
Spain, while in other cases it took only weeks or, at most, months. 
Again, it is also true that recognition ‘‘did not amount to India’s support 
of the Franco dictatorship or her approval of the violence through which 
Franco waded to supreme power in Madrid.’’** But at the same time 
it cannot be denied that the intensity of India’s dislike for the Franco 
Government and the vehemence of her opposition to it were considerably 
toned down as time passed by. 

In certain quarters of India, it was stated that the decision to recognize 
Spain was partly influenced by the deteriorating relations of India with 
Portugal. It will be recalled that the Portuguese possessions in India have 
been a bone of contention between the two countries throughout the last 
decade. Both sides clung to their uncompromising attitude, as a result 
of which diplomatic relations were completely severed in August, 1955.7° 
Among other things, the Portuguese Government tried to give an impres- 
sion to the outside world that India’s policy was anti-Christian or at least 
anti-Catholic.°° It was stated that the normalization of relations with 
Spain would serve two purposes insofar as Indo-Portuguese relations were 
eoncerned. In the first place, India’s diplomatic mission in Spain ‘‘could 
serve as a useful listening post adjoining Portugal.’’ Secondly, it would 
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help remove the impression in certain quarters that the Government of 
India was anti-Catholic. These quarters even speculated that ‘‘a promi- 
nent Indian Catholie leader is likely to be appointed India’s first ambas- 
sador in Madrid.’’*? It is difficult to determine to what extent this factor 
influenced recognition of Spain by India. At any rate, the view does not 
seem purely to be a figment of imagination, although it is possible that 
the imagination was somewhat overstretched. 

The problem of Spanish recognition had been solved by most Western 
Powers much earlier. The United States had granted recognition to the 
Franco Government in April, 1939.5 The United Kingdom had also 
extended recognition to the Government of Spain the same year.** India’s 
delayed recognition may not be taken as a basis of the Government of 
India’s general policy in such cases. As a matter of fact it was a case 
where political considerations prevented India from following a course 
of action which she has generally followed and has recommended that 
others follow. Hence the instance of Spain should be treated as an 
aberration of some importance in India’s general policy of recognition. 


VIETNAM 


The Government of India’s continued non-recognition of the two states 
of Vietnam, North as well as South, has introduced new elements in its 
recognition policy, and therefore, is well worth studying. The policy may 
be studied by taking into account the political and legal situation of the 
region and India’s attitude toward it at the following three stages in the 
postwar period: (1) Vietnam in the middle of the year 1947, when India 
attained independence; (2) Vietnam in the beginning of the year 1950, 
when recognition was extended to North Vietnam and South Vietnam by 
their respective allies; (3) North and South Vietnam after the Geneva 
Conference in May—July, 1954. 

To take up the first stage, it will be recalled that after the collapse of 
the Japanese control in Indo-China, the British forces took possession of 
the southern part, and the Chinese forces of the northern part, of Vietnam. 
On March 24, 1945, the Provisional French Government announced that 
within the French Union Indo-China would be allowed ‘‘to enjoy freedom 
in keeping with its stage of evolution and its capacities.’’** Although the 
language of the declaration was couched in a manner that was far from 
clear, the Viet Minh did not resist the landing of French forces in Indo- 
China, which began in September, 1945, hoping that their country would 


81It may be mentioned that whatever the reasons, this view proved to be wrong by 
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eventually be granted independence. The negotiations for arriving at a 
settlement began soon after, but the two parties, the French and the Viet 
Minh, failed to reconcile their points of view. Consequently, hostilities 
increased and fighting broke out toward the end of 1946. Obviously, the 
reasons for failure to reach an agreement were that the French authorities 
wanted genuine control, a position which was unacceptable to the Viet 
Minh.** For about two years the conflict was in the nature of a civil war 
between the forces of the Viet Minh and of Bao Dai, who had been 
installed as Emperor by the French in the South. 

Thus independent India found Vietnam in the grip of a civil war 
between the nationalist forces led by Viet Minh, who wanted to liberate 
the country from the French, and Bao Dai, who was being supported by 
the French with a view to retaining their influence. The reaction of the 
Government of India was in line with its general policy. It unequivocally 
denounced the French colonial policy and supported the nationalists.*® 
But in its enthusiasm it did not rush to extend recognition to the Viet 
Minh. Of course, there was no question of recognizing Bao Dai because 
his position was much more doubtful. The reasons for not recognizing 
any or both regions were that they fell short of many elements of statehood. 
The status of Vietnam, after the second World War, was that of a 
dependency of France. Besides, the country was not under the effective 
control of either of the two contending parties. The country was in the 
midst of a civil war. On top of all this, the whole state of affairs of the 
region was absolutely unstable. In these circumstances, India, with 
other nations, abstained from recognizing Vietnam and preferred to wait 
and watch the situation. Their course of action was consistent with 
the principles of international law which bar recognition in the above 
circumstances. 

A different course of action which the Government of India adopted in 
the case of Indonesia may briefly be considered, with a view to appreciating 
India’s policy toward Vietnam. India, within a few months after attaining 
freedom, extended de facto recognition to the Republic of Indonesia.*’ 
It may be pointed out that the two situations, Indonesian and Vietnamese, 
were different in many respects. Although a dependency of the Dutch 
before the second World War, Indonesia had been organized into an 


85‘*The agreement with the Vietnam Government was much more difficult because 
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independent state after the Japanese surrender in August, 1945. Thus 
her status became different from that of Vietnam. Later intervention by 
the Dutch, in a bid to resume their authority over Indonesia, was, in fact, 
an attempt to reverse an accomplished fact.** Subsequent events in Indo- 
nesia were viewed by the Government of India as an attack on popular 
government, the de facto authority of which had been recognized by many 
countries, including India and the United States. Through the so-called 
Linggadjati Agreement of 1947, even the Dutch had ‘‘recognised the 
Indonesian Republic as the de facto authority on Java, Madura, and 
Sumatra.’**® It may also be mentioned that the dispute between the 
Republic of Indonesia and the Dutch authorities was treated as a conflict 
between two states by the United Nations.*° 

The policy pursued by the Government of India toward Vietnam at this 
stage was similar to that of other countries. It was almost unanimously 
held at that time that Vietnam had not reached a stage when recognition 
is called for. 

The second stage, beginning with 1950, witnessed a basic change in 
the nature of the struggle in Vietnam. Up to then it was a conflict essen- 
tially between nationalism and colonialism. From then on it took the 
form of Communism versus non-Communism, which ‘‘assumed the propor- 
tions of major international importance.’’*' The reasons for this change 
were twofold: first, the emergence of the People’s Republic of China, 
and second, the policy of Communist containment adopted by the Western 
Powers, led by the United States. As a consequence of this change an 
effort was made on both sides in Vietnam to consolidate and formalize the 
existing situation with the active help of their respective supporters. On 
December 30, 1949, the famous Elysée Agreements reached between France 
and Bao Dai were implemented. As a reaction to it, Viet Minh declared 
itself ‘‘the only lawful government representing a unified Vietnamese 
people.’’ It also expressed its willingness ‘‘to establish diplomatic rela- 
tions with any government respecting equality of rights, and the territorial 


and national sovereignty of Vietnam... .''“* It is notable that Bao Dai 
as well as Ho Chi Minh laid stress on independence and claimed to repre- 
sent the whole of Vietnam. The two power blocs acted almost immediately. 
In response to Viet Minh’s invitation, the People’s Republic of China 
announced that it ‘‘regards the Government of the Democratic Republic 
of Vietnam as the legal Government representing the will of the Vietnam 
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people,’’ and that ‘‘it is willing to establish diplomatic relations. —— 
Soon after, the Soviet Union declared that ‘‘learning that the Democratic 
Republic of Vietnam represents the overwhelming majority of the popula- 
tion of the country, the Soviet Government took the decision of establish- 
ing diplomatic relations. . . .’’** Thus the two principal countries of a 
bloe, along with their satellites, extended recognition to Vietnam. Western 
Powers considered it as a ‘‘green light for the extension of the Communist 
revolution from China to the rest of Asia.’’® Largely as a reaction and 
a reply, the Governments of the United States and the United Kingdom 
simultaneously accorded diplomatic recognition on February 7, 1950, to 
South Vietnam, headed by Bao Dai. The United States Department of 
State stated that it considered the Elysée Agreements a grant of independ- 
ence to Vietnam.*® Although the Government of the United Kingdom 
did not specify the reasons in its announcement, the implications of its 
action were stated to be different from those of the United States. The 
United Kingdom did not consider Vietnam an independent state, but 
thought that it was ‘‘an Associate State within the French Union.’’*” 
Allan Cole rightly observes that the British Government acted ‘‘ perhaps 
more realistically.’’** Of course, it is open to question whether its act 
of recognition was legally sound in the context of its views on the status 
of Vietnam. 

This situation created an occasion for the Government of India to 
re-examine and re-assess the conditions in Vietnam in order to formulate 
its recognition policy. Consequently, it asked its representative in Saigon 
to send ‘‘a detailed report of the situation in that country and the extent 


of public support the present Government of Indo-China had behind 
them.’’*® After considering this report, India decided upon a course of 
action which was diametrically opposite to that of either of the two power 
bloes. Her view was ably stated by Sir G. S. Bajpai, the then Secretary 
General of the Ministry of External Affairs, Government of India. In 
view of its importance it may be quoted in some detail: 


We feel that in Indo-China there is not one power but two, Bao 
Dai and Ho Chi Minh. We do not propose to recognise either until 
one Government is in effective control of the whole territory. We have 
listened to both sides. 

We naturally want to see a fully independent Indo-China but our 
viewpoint differs from that of other powers, specially the West. Bao 
Dai is not generally recognised as truly representing a nationalist 
Indo-China. Many people seem to prefer communism to French 
control. The transfer of power by the French to Bao Dai has not 
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been fully complete, as was the transfer of power to India and 
Pakistan. 

So long as Bao Dai represents a fagade, it is impossible for a real 
nationalist Indo-China to support him. We are not champions of 
communism, but of nationalism. If the people of Indo-China want 
communism, that’s their business.?°° 


A study of the stand taken by the Government of India indicates a 


number of points: 

First, she refused to accept either Bao Dai or Ho Chi Minh as a 
representative of the whole of Vietnam, which was a correct view. The 
countries which had disregarded this stark reality had done so because it 
served objectives of their foreign policies. India had no such axe to 
grind. She acted on the basis of her own judgment formed after due 
attention had been paid to the information of her representative on the spot. 

Secondly, India was also not prepared to accord recognition to both 
regimes in Vietnam. Had she done so, it would have amounted to her 
approval or acceptance of the partition of Vietnam, a situation that India 
was disinclined to accept, partly because of her own bitter experience of 
a similar process. She shared the view held by recognizing countries, 
as well as by the two parts of Vietnam, that independence and unification 
were the most desirable and right solution of the problem. 

Thirdly, India was not sure that Bao Dai was heading an effective 
government even in the southern part, as was claimed by his government as 
well as by the French authorities. It is true that in certain cases it may 
be difficult, at times even impossible, to ascertain effectiveness of a govern- 
ment, but in most others it is not so. In the case of China, for example, 
it was clear that there were neither foreign troops on the mainland of the 
country nor any noticeable internal opposition to the new regime. In the 
ease of South Vietnam the situation was very doubtful because of the 
French troops. Besides, Bao Dai was not a popular figure even inside the 
country. He was considered a puppet of the French. Some Western 
commentators have agreed with this view.?” 

Fourthly, India did not consider that the Elysée Agreements had given 
independence to Vietnam. A few instances from the provisions of the 
Agreements substantially support India’s contention.’°? In the sphere of 
foreign policy, Vietnam was not given full and exclusive authority. The 
power to determine the foreign policy of Vietnam was given to the French 
Union, of which the former was to be a part.’ The Vietnamese Govern- 
ment was not free to have diplomatic relations with other countries. It 
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required ‘‘an agreement’’ of the French Government.’** The formal 
accreditation and reception of foreign representatives was to be carried out 
jointly by the President of France and the Emperor of Vietnam.’® Even 
ordinary agreements with other countries needed the ‘‘approval’’ of the 


High Council of France.’ In military matters there were several restric- 
tions on the power of the state of Vietnam. They had no exclusive and 
unilateral power to decide the strength of the army;'” they had to have 
army equipment through the French Government;*®* in ease of war a 
French general officer was to be in charge of all forces, including those of 
the Vietnamese.'*? These provisions speak for themselves and give a clear 
indication of the effects of the Elysée Agreements on the independence of 
Vietnam.*® For contrast it is enough to look at the corresponding pro- 
visions of the Indian Independence Act, 1947, a law which had been passed 
by the Parliament of the United Kingdom and which had given freedom 
to India and Pakistan. 

Lastly, the political approach of India toward the whole problem in 
Vietnam was basically different from that of the West, as well as the Soviet 
bloc. She was not allergic to Communism in eases where the people of a 
country wanted to have that system. It has been the Government of 
India’s consistent policy that the form of government and pattern of 
society are matters to be determined solely by the people of a region 
themselves. Any effort on the part of a foreign Power to boost or bolster 
up a particular ideology has been considered by India as undesirable 
intervention. Because of her own experience in the past, her policy 
aimed at seeing the triumph of the nationalist forces and the subsequent 
termination of colonialism in the area of Vietnam. Although Ho Chi Minh, 
in her opinion, at least up to that time, represented the national aspirations 
of Vietnam much more than Bao Dai, she refused to recognize even the 
former on the ground that the situation was extremely flexible. In view 
of the continuing civil war, nothing could be predicted with certainty about 
future developments. Generally, India has taken sides with Afro-Asian 
countries against Western Powers in ending all kinds of exploitation, yet 
in the present case she did not do so.*** Because of the foregoing con- 
siderations, India adopted a policy of non-recognition in 1950. In 


pursuing this policy she agreed with Yugoslavia and a few others that in 
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Vietnam the ‘‘ juridical aspect of the problem is far more complicated.’’ 
A certain section of public opinion in India did not approve of this policy. 
It wanted Ho Chi Minh to be supported with a view to ending French 
influence in that part of Asia. Mr. Asoka Mehta, a leading political figure 
of the country, criticizing the Government of India’s policy in relation to 
Vietnam, observed: ‘‘ ‘Neither this nor that’ may be a convenient strategem 
but not effective statesmanship.’’?** 

In the subsequent three and a half years the civil war continued, each 
side taking help from foreign Powers. When, in the beginning of 1954, 
the conflict in Vietnam showed signs of developing into a major war, the 
Geneva Conference was held and an agreement was reached between the 
big Powers in July, 1954. India’s réle, particularly in the behind-the- 
scene negotiations, was considerable. As a result of this Agreement, in 
addition to ending hostilities, ‘‘the principles of independence, unity and 
territorial integrity’’ for the whole of Vietnam were accepted. It was 
also agreed to hold elections within two years in order to ascertain the 
‘‘national will.’’ Pending elections, the Geneva Cease-Fire Agreements 
partitioned the country with the 17th Parallel as a line of demarcation 
between the two parts.’** 

The Geneva Agreement should be treated as a beginning of the third 
stage in India’s recognition policy toward Vietnam. It was also the 
beginning of a new phase for all the states in Indo-China. A few months 
after the Agreement, India extended de facto recognition to the two Indo- 
Chinese states, Laos and Cambodia."** In the case of Vietnam, she per- 
sisted in pursuing her old policy of non-recognition because the country 
was to be reunited after the elections, as stipulated by the Geneva Agree- 
ment. As is well known, due to certain reasons, elections could not be 
held and the partition of Vietnam along the 17th Parallel seems to have 
assumed a permanent basis, although it was ‘“visioned only as a temporary 
military demarcation line.’’**® In the meantime South Vietnam has 
enacted its own Constitution, which was promulgated on October 26, 
1956.7 North Vietnam continued to follow the Constitution of 1946. 
Since the Geneva Agreements, the two regions are functioning like other 


politically organized communities, having all the elements of states. 
The main problem that arises now is whether India’s policy of non- 
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recognition of the two states of Vietnam, which she followed in the first 
two stages, is a proper and sound policy even now from the standpoint 
of the generally accepted principles of international law. It may be 
pointed out that she has all kinds of relations with both Vietnams except 
legal and diplomatic ones. In this connection two points are worth noting. 

In the first place, soon after the Geneva Agreement, India decided to 
exchange consuls. Consequently, consuls general were appointed to Saigon 
and Hanoi, the capitals of South and North Vietnam, respectively.“* The 
two Vietnams reciprocated. The effect on recognition of sending and 
receiving consuls is not very certain in international law,**® and ‘‘does not 
necessarily involve recognition.’’**° The Government of India, by its 
practice in the case of Vietnam, seems to hold that exchange of consuls is 
not tantamount to recognition, a view that has been held in many cases 
by the Government of the United States.**! 

Secondly, the relationship between India and the Vietnams has been 
marked by the state visits of the government leaders, in some cases by 
heads of governments and states.’** These visits were official and all 
usual formalities were observed by the hosts and the guests. After most 
of the visits joint statements were issued. Heads of both Vietnamese states 
visited India at ‘‘the invitation of the Government of India,’’ and in their 
joint statements they were generally referred to as ‘‘President’’ rather 
than Dr. Ho or Mr. Diem. The statements were signed on behalf of their 
respective governments or states. Perhaps the most significant is the fact 
that, in their joint statements issued in New Delhi on February 13, 1958, 
the Prime Minister of India and the President of the Democratic Republic 
of Vietnam ‘‘reaffirmed their faith in Panch Sheel, the five principles 
of peaceful co-existence.’’*** It will be recalled that the first of these five 
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principles is: ‘‘Mutual respect for each other’s territorial integrity and 
sovereignty.’’'** It means that India accepted the sovereign status of 
North Vietnam. It may be pointed out that the visits by government 
leaders of countries not recognized by the Government of India were of a 
different nature. No diplomatic formalities were observed and no joint 
statements were issued.?*° But for the reason that recognition is essen- 
tially a matter of intention, and that the Government of India has been 
repeating that it does not recognize any Vietnam, this conduct would have 
given the impression to the outside world that, by implication, India had 
extended recognition to both Vietnams. 

A study of the views of the Government of India would reveal that its 
refusal to recognize the two Vietnams is a kind of moral pressure that it 
wants to use for attaining the objectives set forth by the Geneva Con- 
ference. In the context of Vietnam, India has always stood for these 
principles. In fact, India has made and is making every possible effort 
to bring about unity between the two parts of Vietnam. The Indian 
leaders have stressed this point in the joint statements they issued with 
the heads of the two Vietnamese states. By doing so they have kept 
“‘alive a right to challenge that legal character [of division] and to use 
all legitimate methods to obtain respect for the right alleged to be affected 
by that to which recognition has not been given.’’*”* It is hard to 
understand the effectiveness of India’s non-recognition in a situation in 
which many countries, including all big Powers, have acted differently. 
**Non-recognition to be really effective,’’ observes Frederick Middlebush, 
“‘must be collective.’’?*7 To put it differently, general principles of 
international law do not favor a policy of non-recognition pursued by a 
state ineffectively. Besides, in the last six years the two parts of Vietnam 
have acquired such a measure of permanence, insofar as the basic elements 
of a state are concerned, that for all practical purposes they are two 
separate states. In view of these conditions, it is politically futile to 
pursue a policy of non-recognition which is likely to generate friction 
between the Government of India and the two states of Vietnam. It may 
also create misunderstanding between India and the respective Allies of 
the two Vietnams. What is more important from the point of view of 
this study is that legally such a policy would be inconsistent with the 
general principles of international law and the professed adherence to 
them by the Government of India. International law stipulates that 
whenever a community has fulfilled the conditions of statehood, it should 
be recognized by other states. 

In conclusion, it may be stated that the policy of non-recognition of the 
two Vietnamese states by the Government of India in the past has con- 


124 Tbid. 97. 

125 For example, the visit of the Prime Minister of East Germany in 1959. 

126 See John Fischer Williams, ‘‘Some Thoughts on the Doctrine of Recognition in 
International Law,’’ 47 Harvard Law Rev. 776, 794 (1934). 

127 See ‘‘Non-recognition as a Sanction of International Law,’’ 1933 A.S.I.L. Pro- 
ceedings 53. 
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formed to the principles of international law. But a stage has been 


reached when it is doubtful if it is any longer so. 


CONCLUSION 


It may be well to state briefly, although at some risk of repetition, the 
conclusions suggested by this discussion of four eases of the Government 
of India’s recognition policy. 

As India is comparatively a newcomer to the international scene, she 
had no occasion to deal with the manifold problems and factors which 
other nations have had to deal with in formulating their recognition 
policies, particularly sinee the beginning of the last century. India’s 
policy has been shaped only in the context of the problems of the recent 
past, which may be new and more complex than the period preceding it. 
Besides, being too recent, it is difficult to have a proper historical perspec- 
tive, which is so essential in assessing and evaluating a country’s policy. 
If one is too close to the canvas, it is very difficult to appreciate the beauty 
of a masterpiece. Of course, it is not difficult to measure India’s policy 
of recognition by the yardstick which has been used by writers of inter- 
national law in measuring other nations’ policies. 

Throughout these fourteen years of her independent existence, India’s 
recognition policy, as well as all other policies, has been formulated by the 
same political party, the National Congress of India. Moreover, inside the 
party, the same person, Jawaharlal Nehru, has been the dominant and de- 
cisive influence in shaping recognition policy as well as all matters of for- 
eign relations. Even formally, he has continuously held the offices of the 
Prime Minister and the Minister for External Affairs in the Government of 
India. This state of affairs has probably increased the element of con- 
sistency in India’s recognition policy more than in the case of most other 
nations, which have been ruled by different persons and parties, sometimes 
holding diametrically divergent views.*** 

n most cases, not examined here, India, like most other countries, has 
accorded recognition to states and governments as a matter of course or 
routine. In such cases there is no cleavage between the principles of in- 
ternational law and the state practice of India. The difficulty arises when 
recognition of a new state or government does not serve the interests of the 
recognizing country. In such cases policy considerations come to exercise 
considerable, and sometimes even decisive, influence. The recognition 
policy of a country is put to a real test in this situation. In the foregoing 
pages only those few cases have been examined in which either the foreign 
policy of the Government of India or of an important foreign Power have 


intuenced recognition. 


In recognizing states, India has accorded recognition as soon as the 


-onditions of statehood have been fulfilled. In cases where the situation 


pposition parties and independent influential individuals in India 


with Prime Minister Nehru on the foreign policy of the 
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was doubtful in the initial stages, she preferred to wait and take the de- 
cision in favor of the country when conditions became reasonably stable. 
In doing so she even risked misunderstanding by some of her best friends.'** 
Policy considerations did exercise a fair degree of influence in cases where 
countries had been divided by the big Powers after the second World War. 
So far she has refused to recognize any such divided state.’*° 

A substantial measure of effectiveness has been the guiding principle of 
the Government of India in recognizing governments. The principle of 
legitimacy, which has long been discarded by other countries, has found 
no sympathy in India. Governments formed after revolution, whether 
Communist or military, have found India one of the first recognizing 
countries. With Franco’s Spain as an exception, in recognizing govern- 
ments India has absolutely disregarded the kind of revolution, the ideology 
it installed, and the persons it brought into power. The fear of the spread 
of Communism, which has led Western Powers to a major digression in 
their recognition policies, has been a factor of no importance for India. 
Relying substantially on the principle of effectiveness, she has rather been 
a champion in pleading for the recognition of such governments. She has 
consistently insisted, almost without any notable exception, that recogni- 
tion should be considered neither punishment nor reward, neither ap- 
proval nor disapproval, of a government which is being recognized. 

In most eases, the Government of India has extended recognition by 
implication. It has simply announced the agreement on establishing dip- 
lomatic relations. In fact, Prime Minister Nehru has considered recogni- 
tion, if unaccompanied by the decision to have diplomatic relations, as 
merely a ‘‘paper recognition.’’ It is because of this that he and other 
government leaders in India, generally refer to recognition as ‘‘diplomatie 
recognition."" With Israel as an exception, to which much importance 
should not be attached because of the extraordinary situation from the 
point of view of India, she has exchanged diplomatic representatives with 
all countries she has recognized. ; 

In India the decision to recognize a particular state or government has 
always been taken by the Cabinet at the federal level. The President of 
India, largely because of Prime Minister Nehru’s personality, is not known 
to have played any roéle in these matters. Generally, the Parliament of 
India has not exercised any appreciable influence on the recognition policy 
of the Government, although in certain controversial eases individual 
M.P.’s have given vent to their feelings on recognition. As a responsible 
executive, the Cabinet must have given due weight to them. But in excep- 
tional cases, as for example the recognition of the state of Israel, Parlia- 
ment played a rdéle which was not of inconsiderable importance. 

Finally, it may be stated that the Government of India, broadly speak- 


129 The case of the state of Israel may be cited as an example. 

130 India has so far not recognized the following states: North Vietnam, South Viet 
nam, North Korea, South Korea, and East Germany. With West Germany she already 
had some kind of relationship through the Allies, of which she was a part during the 
second World War 
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ing, falls in line with all other governments, whose recognition policies 
have, at times, been influenced by factors other than those prescribed by 
international law. But the reasons, in the ease of India, have been unique. 
Leading nations have given much importance to their security and eco- 
nomie interests in recognition policies at times, in utter disregard of the 
generally accepted principles of international law. India, on the other 
hand, cannot be accused of being guilty of any such bias. If, at times, she 
has attached any importance to them, it has been very short-lived and 
followed by the decision to recognize. Whenever extra-legal factors have 
influenced her recognition policy, they have been motivated by the desire 
to save a region from being territorially and politically dismembered, to 
help a region obtain its political freedom, and to establish democratic 
values in the country in question. These considerations may be of no legal 
importance, but politically their importance cannot be exaggerated. 


EDITORIAL COMMENT 


PHILIP C. JESSUP—FROM EDITOR TO JUDGE 


All our readers know that Professor Philip C. Jessup of Columbia Uni- 
versity, our long-time colleague in the conduet of the AMERICAN JOURNAL OF 
INTERNATIONAL Law, has been elected a member of the International Court 
of Justice. We of the JouRNAL wish our former fellow Editor every hap- 
piness and success in his new post as a Judge of the Court. We do not 
so much congratulate him upon this richly deserved honor and op- 
portunity to serve the cause of international law, as we would con- 
gratulate the United States and indeed the world in the choice of this out- 
standing international lawyer as the American-citizen judge of the ‘‘ World 
Court.’’ At the same time, the JouRNAL must express its deepest regret at 
Judge Jessup’s decision to resign his membership on our Board of Editors, 
which resignation has been reluctantly accepted by the Board and the 
Executive Council of the American Society (through mail votes) only be- 
cause of his insistence upon it. 

Many know his long and valued service over the years as an inspiring 
and eminently successful teacher of law students and political science stu- 
dents at all levels of university work, a lecturer in great demand, a famous 
scholar and original writer, a distinguished public servant of the United 
States Government, a practicing lawyer, a highly effective president of the 
American Society of International Law and long-time counselor in the 
Society’s affairs, and a willing worker in so many causes for the advance- 
ment of international law and better international relations. Space does 
not permit here a recital of his accomplishments or of the well-merited 
academic and other honors which have come to him over the years from so 
many sources. But now that Judge Jessup has decided that assumption 
of his office on the Court should result in his departure from our Board of 
Editors, it seems appropriate to mention his contributions to the JoURNAL’s 
success over the period of almost 32 years from his election to the Board in 
April, 1929, until his resignation, effective February 5, 1961.1 

Professor Jessup’s first article in our JoURNAL was on ‘‘The Palmas 
Island Arbitration,’’ in 1928,? while in that same issue appeared Lawrence 
Evans’ review of Jessup’s first book, The Law of Territorial Waters and 
Maritime Jurisdiction® His own first book review for the JouRNAL was 
of Masterson’s Jurisdiction in Marginal Seas,* to be followed by many in 
the years to come. Commencing with an editorial on ‘‘The Protocol for 
American Accession to the Permanent Court of International Justice’’® in 


1 Of our present Board of Editors, only our Honorary Editors Philip Marshall Brown, 
Wm. C. Dennis, Charles G. Fenwick, Pitman Potter, Lester Woolsey, and Quincy Wright 
have served for so long a time. 222 AJ.I.L. 735 (1928). 

8 Ibid. 930. 423 A.J.I.L. 720 (1929). 

524 A.J.I.L. 105 (1930). 
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1930, he has contributed a total of 56 editorials to the JoURNAL on a great 
variety of international law subjects,® in addition to an article or so, notes, 
and the like. It should also be recalled that of the thirteen draft con- 
ventions and comments prepared by the Harvard Research in International 
Law and published between 1929 and 1939 in the JouRNAL, he served as 
Reporter for three.” During this whole period, in addition to his own 
writing for the JouRNAL, Phil Jessup has been among the most valued mem- 
bers of the Board of Editors in reading and criticizing manuscripts sub- 
mitted to the JOURNAL, insisting on high standards for publication, and at 
the same time lending every encouragement and helpful suggestions to 
those whose manuscripts were not ready for publication but for which there 
seemed some real hope that rewriting would make them publishable. His 
active collaboration in carrying on the JOURNAL will be sorely missed, but 
we look forward hopefully to having opportunities to publish articles by 
him from time to time as his duties may permit, as well as to taking note 
of his judicial activities. The JoURNAL’s loss is the gain to the Court, and 
thus to the worldwide cause of international law. 


Wma. W. BisHop, JR. 


“PIRACY” IN THE CARIBBEAN 


It is difficult to avoid the humorous aspects of the Santa Maria case— 
difficult to take seriously a case of alleged piracy in which the pirate, 
Captain Galvao, had no black patch over his left eye, no wooden leg, no 
sword between misshapen teeth. It did not fit into the typical old-fashioned 
case of robbery on the high seas; the passengers of the ship were not called 
upon to walk the plank; they were not even despoiled of their jewelry ; 
they were apparently well fed at mealtime, if any could eat with a pistol 
pointed at them. The ‘‘pirate king,’’ if Galvao could be so described after 
the manner of the Pirates of Penzance, was sufficiently solicitous of the 
lives of the passengers, if only he could find a port in which to land them 
without himself being detained. The pirates of old were never that careful. 

He said he was an insurgent, that his purpose was to overthrow the 
tyrant of Portugal, that he was acting on behalf of Salazar’s chief rival, 
General Humberto Delgado, that he was taking the first step in a revolt 
against the dictator; that the Portuguese colony of Angola was awaiting 


6In the January, 1961, issue we find an editorial by Jessup and Baxter on ‘‘ The 
Contribution of Sir Hersch Lauterpacht to the Development of International Law,’’ 55 
A.J.I.L. 97; and one by Jessup on ‘‘The Law of the Sea Around Us,’’ ibid. 104. It is 
interesting to note that 39 of Jessup’s editorials appeared in the JOURNAL during his 
first thirteen years on the Board, before the press of wartime duties and other re- 
sponsibilities cut down the amount of time that could be devoted to writing for our 
JOURNAL. 

7 The drafts referred to are those on ‘‘Competence of Courts in Regard to Foreign 
States,’’ 26 A.J.I.L. Supp. 451-738 (1932) ; on ‘‘ Rights and Duties of Neutral States in 
Naval and Aerial War,’’ 33 A.J.I1.L. Supp. 167-817 (1939); and on ‘‘ Rights and Duties 
of States in Case of Aggression,’’ 33 A.J.I.L. Supp. 819-909 (1939). 
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his arrival. Well, international law does recognize the status of in- 
surgents, and perhaps a case could be made out for Galvao if, with a base 
of operations in the territory he was liberating, he had started his 
‘*National Independence Movement’’ by secreting his followers on a 
Portuguese warship and beginning his ‘‘revolution’’ in the dead of night, 
with a flag of his own. But on that technical point Galvao failed com- 
pletely. His so-called revolution only became known after he had seized 
a private ship; and at that point violence was used against civilians who 
were not part of the armed forces of his enemy, and some of whom were 
nationals of third states. 

The status of insurgency is not one to be conceded to any and every 
citizen who believes that the government of his country is tyrannical and 
should be overthrown. The practice of the United States in respecting 
the insurgent activities of representatives of the Latin American colonies 
in revolt against the mother country in the early decades of the 19th 
century was no doubt sympathetic. A ‘‘privateer,’’ operating under a 
commission from the belligerent government at war with the mother 
country, would be recognized as having the right to capture private vessels 
of the mother country and would not be regarded by other countries as a 
pirate if confining its captures to vessels of the mother country. This 
attitude toward insurgents was later extended to insurgent groups seeking 
to overthrow the government of their country. But here third states have 
been more exacting in requiring something equivalent to a ‘‘status of 
insurgency’’; and even then the alleged insurgents might not seize the 
property of the third state or inflict injury upon its nationals. On the 
other hand, the fact that the de jure government of the country against 
which the insurgents are in rebellion denounces them as pirates does not 
compel other states to regard them as pirates. The decision in the case 
of the Ambrose Light, holding that there must be some recognition of the 
insurgents as belligerents, and condemning a vessel duly commissioned by 
Colombian insurgents, was doubtless too severe.* 

In the case of the Santa Maria the futility of the military effort might 
seem sufficient in itself to condemn the act. But query: Might not the 
justification of propaganda be offered to offset the fact that the vessel was 
unarmed and ineapable of military action? All the world has now heard 
of the Portuguese dictator ard his thirty years of dictatorship; all the 
world has now heard of Angola and the servitude in which the colony has 
been kept. That in itself might be the beginning of a revolution; that in 
itself might raise the hopes that are the stimulus of an insurgent move- 
ment. But here would come the question of the use of armed force in 
prosecution of a non-military objective; and here international law can 
offer no valid precedent. The law of insurgency applies to armed con- 
flicts between the group in rebellion and the government against which 
it is rebelling; it cannot justify attacks upon civilian lives and property. 

The case, then, is against Galvao, pirate or just plain criminal. He 


125 Fed. 408 (1885). 
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used armed force to take over control of the Santa Maria, and in the 
course of the action a member of the crew, Third Officer Costa, was killed 
and another member of the crew, an apprentice pilot, was wounded. The 
Captain of the Santa Maria was put under arrest, and the crew terrorized. 
This was plain murder and criminal violence, for which the justification 
of insurgency was inadequate. It matters not that the act was begun 
on shore, by disguised entrance into the ship. It matters not that there 
was no further violence beyond changing the course of the ship and 
leaving the passengers in suspense as to their fate; it matters not that 
Galvao’s followers were not hostes humani generis, as pirates are described ; 
they killed and robbed on the high seas, under circumstances not justified 
by the law of insurgency. 

What is to be said of the attitude of the Brazilian authorities when the 
vessel first sought a Brazilian port? One might suggest that they found 
it hard to believe that a gentleman pirate could be a pirate. It was only 
a few years before that the carnival in Brazil went wild over a song, ‘‘ Eu 
sou pirata’’—I am a pirate, with a glass eye, a wooden leg, and an ugly 
face—and all danced madly to the tune. How could President Quadros 
begin his term so meanly as to hang a pirate, and so nice a pirate at that? 
Fortunately the surrender of Galvao left the President an alternative; he 
eould give Galvao and his men asylum. But how long could asylum 
last when Portugal would surely demand extradition of the man on 
grounds of murder and robbery? How far could the Latin American 
tradition of asylum be stretched to meet such a case? How could the 
offense be called ‘‘political’’ when Galvao had held no public office be- 
fore starting his insurgent movement? Itamaraty has able lawyers on 
its staff; let us hope we shall get a cause célébre out of it all. In the 
meantime every professor must welcome the case for classroom discussion ; 
and but for the unhappy death of the Third Officer, Galvao might no 
doubt earn a fortune for his cause in Hollywood. 

C. G. FENwIcK 


THE AMERICAN LAW INSTITUTE’S DRAFT RESTATEMENT OF THE 
FOREIGN RELATIONS LAW OF THE UNITED STATES 

During the first half of the decade 1950-60 there was considerable evi- 
dence that the legal profession in the United States was not, as a whole, 
sufficiently well informed about the law related to foreign affairs operations 
to be able to carry out the responsibilities of the profession as to leader- 
ship in public affairs and the growing needs of clients. The realization 
of deficiency in information and outlook motivated the Ford Foundation 
to support international legal studies programs in law schools; it was 
also a major factor in the development of the project reported on here. 
After earlier study, the American Law Institute decided in December, 
1955, to experiment with the use of its ‘‘restatement of the law’’ technique, 
developed with respect to municipal and private law, in an area of public 
and transnational law. 
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The experiment is now at a stage from which it is reasonably predictable 
that: (1) a final product will result, probably late in 1961 or the first 
half of 1962; (2) the presentation will be in restatement form; and (3) the 
subject matter will be of general interest to specialists in international 
public law. Hence it seems appropriate now to describe the project to the 
reader community of this JOURNAL, especially to those who are not members 
of the legal profession in the United States and hence not familiar with 
either (a) the restatement technique of the American Law Institute or 
(b) the scope, objectives and present situation of the Foreign Relations 
Law project. 

The substantive positions taken in the tentative drafts of the Restate- 
ment have not been generally available to persons not members of the Amer- 
ican Law Institute or having access to American law school and certain other 
law libraries. The tentative drafts may be purchased, however, from the 
American Law Institute, so long as inventory stocks hold out.’ Limited 
distribution has resulted, not from any restrictive Institute rule or policy, 
but from the carry-over to the new Restatement of patterns of distribution 
which developed earlier when the private law Restatements were being 
prepared. The explanation is that tentative drafts of any particular 
Restatement are ordered printed by the Council of the Institute when, 
in the opinion of the Council, the work of the Reporters and their 
advisers has progressed to the point where general debate at the annual 
meeting of the Institute can fruitfully take place; routine distribution 
is to members of the Institute, lawyers all (judges, practitioners, law 
teachers). Law school and some other law libraries either buy copies or 
obtain them by way of gift from members of the Institute. Other libraries 
and non-lawyers either know little of the American Law Institute or have 
been disinterested in the subject matter of the earlier, private law Restate- 
ments, such as those on contracts, torts, agency, trusts, and property. 
The pattern thus established has carried over to the Foreign Relations 
Law project. Though unintentional, the result is an undesirable one, 
both for the project and for the international legal specialty, which is 
(happily, in the writer’s view) not confined to members of the Bar. 
A major purpose of this editorial is to begin the process of closing the 
gap. Space will not permit a detailed review here of the substance of 
the tentative drafts; doctrinal discussion will be confined to a few matters 
which illustrate fundamental problems and issues involved in the prepara- 
tion of a Restatement on Foreign Relations Law. 


1The Executive Office of the American Law Institute is located at 133 South 36th 
Street, Philadelphia 4, Pa. Tentative Draft No. 1 was only a sample and its subject 
matter was incorporated into Tentative Draft No. 2, Part I. JurispicTion, May 8, 1958 
(278 pp.), $3.50 (stock low). Tentative Draft No. 3, Part II. INTERNATIONAL AGREE- 
MENTS, May 4, 1959 (197 pp.), is out of stock. Tentative Draft No. 4, covering an 
additional chapter for Part I on Act of State, and Part III. RecoGnirion, April 27, 
1960 (117 pp.), is priced at $3.50. Tentative Draft No. 5 on Part IV. Srare Re- 
SPONSIBILITY FOR INJURY TO ALIENS, is planned for printing in April, 1961. The 
publications list of the American Law Institute should be consulted about future drafts 


and the final printing in book form. 
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ScoPE OF THE RESTATEMENT 
1. As to International Law and Municipal Law 


The Foreword to the Restatement explains that ‘‘The Foreign Relations 
Law of the United States . . . covers both (1) international law, as that 
term is used to deseribe the legal aspect of relations between nations, and 
(2) that part of the domestic law of the United States, including constitu- 
tional law, which is concerned with the conduct of its foreign relations.’’ 
As to the meaning of ‘‘international law,’’* the Foreword adds: 


When this Restatement refers to a rule of ‘‘international law,’’ it 
means a rule which would be applied by an international tribunal 
if a legal dispute between states were to come before it, or a rule 
which states would accept in working out a negotiated settlement of 
such dispute. 

The rules described by the term ‘‘international law,’’ as used in this 
Restatement, are rules for general application which are valid for 
any state whether or not it has subscribed to such rules in an 
international agreement. 


The location and emphasis given to the foregoing indicate that the Re- 
statement purports to put down, in black letter, rules of general interna- 
tional law applicable to the United States as a state among states in the 
international community. Further, these rules are to be stated, not from 
the standpoint of official assertion of the position of the United States, 
but from the standpoint of prediction as to what an international court 
would do. It will be important in using and judging the finished product 
to keep this perspective as to international law in mind. 

In addition to the rules of general international law which would be 
binding upon the United States if it were a party before an international 
court, the Restatement also promises to re-state and explain municipal law 
rules bearing upon the resolution within the United States of legal issues 
arising from transactions which involve in some way or other foreign 
affairs operations of the United States. These rules may come from 
American Constitutional law, Federal legislation, legally permissible execu- 
tive practices, administrative law, conflict of laws, and even other typical 
classifications of law. Implicitly the Foreword adopts the well-established 
Anglo-American outlook as to the relationship of international to national 
law, e.g., a de facto pluralism (under the rule that domestic courts must 
apply domestic positive law if there is a contradiction) combined with a 
monistie rationale to explain the application of international law (if not 
contradicted by municipal positive law) in domestic courts as the ‘‘law 
of the ecase.’’ This outlook will require the Restatement to deal with 


contradictory municipal positive law where, within the areas to be covered 
by the project, there is variance between general international law and 


the articulate voice of some sovereign within the United States. 


2 Tentative Draft No. 2, 1. 8 Ibid. 3-4. 


1961] EDITORIAL COMMENT 


2. As to Subjects Covered 


As originally planned and as currently in execution, the Restatement is 
organized into four major parts: I. Jurisdiction; II. International Agree- 
ments; III. Recognition; IV. State Responsibility for Injuries to Aliens. 
Currently some thought is being given to the possibility of adding a fifth 
part on Remedies in International Law. Admittedly this plan of coverage 
does not provide a tent large enough for all the doctrines of international 
law, but actually, under the internal organization of the parts, the tent 
turns out to be rather big. To illustrate: Chapter 2 in Part I (Jurisdic- 
tion) deals with ‘‘Bases of Jurisdiction,’’ and Title A of Topie 1 is 
‘‘Limits of Territory.’’ There follow in this title five sections which 
deal, in black letter, comment, and illustration, with such matters as land 
and river boundaries, base lines, the outer limits of the territorial sea, and 
airspace limits. Another chapter in the part on Jurisdiction is called 
‘Conflicting Bases of Jurisdiction,’’ and in the treatment of this heading 
the Restatement deals in considerable analytical detail with: (1) the actual 
and the proper (under international law) reach of national laws regulating 
economic activities; (2) foreign vessels visiting within territory, including 
innocent passage, entry in distress, civil arrest of vessels while passing 
through the territorial sea, immunity for naval vessels; (3) visiting foreign 
military forces, including consideration of the NATO Status of Forces 
and other international agreements relating to jurisdiction over friendly 
foreign forces stationed on the territory of a state. Chapter 4 in Part I 
deals with Immunities from Jurisdiction, and this chapter includes ex- 
tended treatment of the problem of state-owned vessels in commercial 
service and of the immunities of international organizations and related 
individuals, such as international civil servants and national delegations. 


How A R EMENT Is PREPAR 


The American Law Institute seems to the writer to combine the features 
of a learned society, law revision commission, university press, and a very 
high-level Bar Association. Membership is by invitation of its governing 
board, or Council, and its members represent, in what seem to be fair 
proportions, both by categories and by geography, the three branches of 
the American legal profession: the judges (Federal and State), the practi- 
tioners, and the law teachers. The Law Institute has high prestige, and 
it is with care and deliberateness that it moves to put its imprimatur on 
a piece of work it has commissioned. 

Briefly, the production process on a restatement is this: (1) a reporter 
or group of reporters is appointed by the Council of the Institute to do 
the research and drafting work on a project; (2) the reporter’s first draft 
of a particular part of a project is presented to a panel of advisers for 
criticism, suggestions, and professional aid; (3) after the meeting with 
the advisers, the reporter prepares a second draft which is considered 


by the Council of the Institute, this time somewhat more from the stand- 
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point of the broader issues and the general responsibilities of the Law 
Institute than from that of strict subject matter professionalism; (4) the 
Council may, by vote, approve or disapprove a draft for print as a tentative 
draft and submission to the Institute, or direct that the tentative draft 
take a particular position in a matter where the law is in dispute; 
(5) after the Council meeting the reporter prepares the tentative draft, 
which is printed and distributed to the whole membership of the American 
Law Institute and is also available to non-members by purchase; (6) at 
its annual meeting in May the membership of the Institute debates and, 
by majority vote, decides the Institute’s position as to the disputed issues 
of law raised by the tentative draft; (7) the reporter and the American 
Law Institute also receive from outside Institute membership the views 
on the tentative draft of interested persons and groups; (8) in the case 
of the Foreign Relations Law tentative draft on Part I (Jurisdiction), the 
professional views of foreign experts, some of them engaged individually 
as readers, and others organized into a Committee of Review (headed by 
Lord MeNair) have also been received; (9) eventually the various tentative 
drafts, as reworked, up-dated, and edited for conformity as to technical 
language, style and format, are put together and, if approved by the 
Institute, published as a bound book or books bearing the legend, ‘‘ As 
Adopted and Promulgated by the American Law Institute.’’ 

In the case of the Foreign Relations Law project, the research, drafting, 
and re-drafting has been done by a Chief Reporter and four Associate 
Reporters, with the great help, during the work on Parts I and II, of a 
Chief Adviser. The Chief Reporter, Adrian S. Fisher, Esquire, is a 
former Legal Adviser of the Department of State and has held other im- 
portant government posts, as well as having taught international law. 
Three of the Associate Reporters are full-time law teachers,‘ teaching in 
the transnational law area (international law, conflict of laws, maritime 
law, comparative law, international transactions); all the ‘‘professor- 
reporters’’ have had prior governmental experience, most of it for all of 
them in the Department of State and in foreign service. I. N. P. Stokes, 
Esquire, of the New York Bar, has had considerable government experi- 
ence, a good deal of it overseas with the European economic assistance 
program. 

The Chief Adviser, who to the great regret of all concerned, has not been 
able (so far) to undertake work on Parts III and IV, is Dean Edwin W. 
Dickinson, so well known for (among many other scholarly contributions) 
his work in connection with the Harvard Research in International Law. 

The Advisory Committee is made up of some twenty advisers, chosen 
from among law school teachers of international law, practitioners engaged 
in international practice, and lawyers in governmental agencies involved 
in foreign relations operations. The President and the Director of the 
American Law Institute are ex officio members of the Advisory Com- 
mittee, and three members of the Council meet also with that committee. 


4 Professors Cecil J. Olmstead and Joseph M. Sweeney of New York University School 
of Law, and the writer. 
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At the Council stage a group of some ten distinguished members of the 
Institute meet with the Council as ‘‘ Advisers to the Council’’ when the 
Foreign Relations Law project is under consideration by the Council. 
Three of these Advisers to, or members of, the Council are also ‘‘ Advisers 
to the Reporter’’ and meet with the Advisory Committee as well as with 
the Council. These three, the President, and the Director, hence, have 
followed the evolution of the work on a particular part from the first 
materials prepared by the Reporters through the stage of discussion in 
plenary at the annual meetings of the Law Institute. 

The Reporters begin their work on each part by re-reading carefully 
what is known among them as ‘‘the prospectus,’’ a document on the need 
for and scope of the project prepared by the Chief Reporter on the basis 
of guidance received at a three-day special conference held in the spring 
of 1955, prior to the approval of the project by the Institute in December 
of that year. A working outline of chapters, topics, titles and sometimes 
headings for the part is prepared and work assignments are made, these 
taking into account as far as is possible the particular interests and sub- 
specialties of the reportorial staff. Research, frequently with the aid 
of research assistants, and the preparation of drafts follow. Research in- 
cludes the use of the conventional sources of information about interna- 
tional law and national law (where related or otherwise relevant). It also 
draws upon state practice, sometimes as recorded in available but unpub- 
lished state materials, frequently as recalled (subject to re-checking and 
corroboration in other materials) by the reporters from their experiences. 
During this time the Reporters meet a number of times, and a considerable 
amount of argument, re-analysis, re-researching, and rearranging takes 
place. Finally, with an Institute deadline for off-set stencil-typing fast 
approaching (or past), a confidential draft for the Advisers reaches the 
Institute. 


THE FUNCTION OF A RESTATEMENT: CONTRAST WITH CODIFICATION 


American lawyers and foreign experts on United States law have, over 
the thirty-year period the American Law Institute has been providing 
restatements, become familiar with the format and basic legal function 
of these works. The international law fraternity has not had as much 
occasion to become aware of the fundamental fact that a restatement is 
not a code, although it may look like one, with its organization into parts, 
chapters, topics, titles, and sections. The format for sections, too, gives 
this impression, for a given section starts with a black-letter formulation 
of a norm or rule (usually as tersely and as generally put as a norm 
stated in a codification of international law would be); this normative 
statement is followed by Comments (elaborating the black letter), 
Illustrations, and, in the newer restatements, Notes, collecting the authori- 
ties and analyzing them. Thus, an international legal specialist, were 


5 The Reporters have agreed many times that, whatever other merits the project might 
eventually have, the experience has been a valuable education for them. 
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he not informed to the contrary, might lay the Restatement of Foreign 
Relations Law sections on International Agreements (Part II) alongside 
the Harvard Research in International Law on the same general topic 
and conclude that both studies were intended to perform the same func- 
tions. They are not. Restaters are not as free as are codifiers as to what 
their norm formulations shall be. Codes, of course, may propose molar 
as well as molecular changes in the existing law. Restatements, somewhat 
like determined common-law judges, can only help the law to grow along 
particular lines and by increments. 

The foregoing fundamental differentiation between a restatement treat- 
ment of international law and a codification of international law has several 
important consequences which should be noted here: 


1. Difference in Utilization of Source Materials 


Restatement methodology uses source materials to find the law and to 
detect trends at work toward evolutionary change in the law. Thus, the 
assessments by restaters of relevant sociological data, competing values, 
and earlier authorities tend to have a rather narrow, or specific, orientation. 
In the final analysis codifiers are limited, when stating proposals for law- 
to-be, only by their value judgments (based, of course, on research as 
well as reflection) as to what is best, as corrected and limited by their 
estimates of what is the most along the lines of their ideal that might 
obtain a degree of acceptance sufficient to make their proposals effective 
positive law. Codifiers, hence, tend to use prior authority somewhat 
argumentatively, that is, to defend a position the code takes, either by 
showing that it has previously been thought of as respectable or by showing 
the inadequacy of the prior law and the need for a break from it. 
The general lines of departure between codes and restatements in this 
particular are clear enough, but in practice they are somewhat less sharp 
than the above indicates. Restatements, from the first one on Contracts, 
have attempted, with considerable success in some fields, some changes in 
the law more than merely molecular, as when, for example, two lines of 
authority can be found on a point, and research and analysis convince 
the restaters that one of these lines, although not yet the more generally 
accepted, is the more rational or useful in general context or has had a 
preponderance of acceptances in more recent times. In such situations 
restatement use of prior authority tends to be less neutral than usual.’ 


6Common-law lawyers and civilian comparatists will recall § 90, RESTATEMENT OF 
Contracts (1932) as a good illustration of the text at this point: Professor Samuel 
Williston, the Reporter for Contracts, found that there was some authority in case law, 
if properly analyzed, to sustain the proposition that a promise reasonably inducing 
definite and substantial action could be the source of legal obligation in certain situa- 
tions, even though not supported by consideration. Professor Williston convinced the 
American Law Institute, and thus the Doctrine of Promissory Estoppel came into the 
common law via the Restatement, when common-law courts began to follow the doctrine 
on the authority of its support by the American Law Institute. 

7§ 90 of the Restatement of Contracts, note 6, contains no discussion of the case law 
bearing upon promissory estoppel. One must look to the Reporter’s Preliminary 


| 

| 
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Sometimes, also, restatements develop new patterns of legal analysis of 
relevant phenomena and of stating legal conclusions or concepts. Such 
methodological departures themselves can set in motion forces moving 
toward change in the formulation or derivation of norms. Readers of 
the Restatement of Foreign Relations Law will find examples therein of 
both types of ‘‘change by restating.’’ 


2. Problems of Interrelationship 


A restatement which attempts to detail existing international law may 
aid or stimulate future codification in two ways: (a) by highlighting 
deficiencies too major to be corrected by restatement alone, and (b) by 
communicating to a wider professional group than in the past has been 
professionally concerned with international law a better understanding 
of its importance and of what yet needs to be done in its demesne. 
Restatement of international law, like a great deal of current teaching 
of international law, serves the purpose of clearing out the underbrush, 
dissipating the flatulence, and exposing the intellectual and social inade- 
quacies of the present ‘‘legal science’’ of international law. We have 
to know where we are and how badly we need to be somewhere else 
before we can develop the drive to move. In the meantime, while the 
usually slow (and so often frustrated and frustrating) process of codifica- 
tion goes on, a restatement, if worthy of acceptance, helps with the resolu- 
tion of current problems. That is one set of interrelationships. 

Another is this: What should restaters do with codes open for acceptance 
but not accepted? Sometimes the task is not difficult; for example, if 
the relevant code has been open for signature for, say, twenty-six years 
but has not come into effect for the community it was intended to cover, 
it is not entitled to much weight in the assessment of what the current 
consensus is. But the Restatement of Foreign Relations Law has been 
drafted during a period of considerable work on codification. The effects 
of contemporary codification activity can be seen in Parts I, III, and IV 
of the draft Restatement. Further work has to be done at the next stage 
of revision of Part I (Jurisdiction), as the Geneva Conventions on the Law 
of the Sea were opened for ratification after the present sections on terri- 
torial waters, etc., were drafted. The restaters must weigh the appraisals 


Treatises which went to the Institute, and to the record of the Proceedings of the 
Institute for them. On the face of it, therefore, the older Restatements could not 
be called argumentative, for they did not argue. Professor Williston did not even 
include a Comment for § 90; the black letter is followed by four Illustrations and that 
is all. The Foreign Relations Law Restatement has not yet entirely standardized its 
use of authorities in text intended to be carried into the final printing. A number of 
the Comments contain discussion of lines of authorities; some Jllustrations cite the 
cases upon which they are based; there are a number of Reporters’ Notes which seem 
destined for final printing; others, called Reporters’ Notes to the Institute are intended 
to be solely for use during the restating process. The newer Restatements, in a second 
series involving the private law areas previously chosen for restatement, contain authori- 
ties and compact analyses thereof. 


| 
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of Jessup * and others and come to a conclusion as to how far it is proper to 
assume that one, or some, of the Geneva Conventions, although not in 
effect, are the best evidence of what states accept as the law that is. In 
Part II (International Agreements), the restaters, before they are through, 
may have to consider how much weight to give to the work of the 
International Law Commission on the codification of the international 
law rules about international agreements, although at this writing it 
seems more likely that the Restatement will get into hard covers before 
the Law Commission catches up again after the loss of yet another 
Rapporteur. In Part IV (Responsibility of States for Injuries to Aliens) 
the draft Convention on the International Responsibility of States for 
Injuries to Aliens has given the Reporters and the Advisory Committee 
much to ponder. At some points the ‘‘Harvard Draft’’ is very definitely 
de lege ferenda; at other places it excellently states what the restaters 
agree is existing law. The Draft Convention is accompanied by Explana- 
tory Notes, and Statements of Existing Law are in preparation under the 
direction of the chief draftsmen. The question for the American Law 
Institute group is not whether to drop Part IV of the Restatement as 
redundant in view of the Harvard Draft; the long and uncertain road 
ahead for adoption of any draft convention on nationalization matters pre- 
cludes that. The questions this Associate Reporter sees are: (a) how much, 
on the merits and under the facts of state conduct, to adopt from the 
Harvard Draft as to substance, terminology, analysis; (b) how much, in 
Restatement Comments and in Notes, to involve the Harvard Draft as an 
authoritative source of law in discussing doctrine; (c) how much to con- 
tinue to duplicate research work on existing law already being done both 
by the Reporters and by the Harvard group. These uncertainties will 
probably resolve themselves pragmatically during the course of the next 
several months, as Part IV of the Restatement progresses through the 
American Law Institute system, previously described. 


3. A Problem in Common 


In certain sensitive areas of international law particular interest groups 
who hope for the firming up or the growth of the law along certain lines 
look askance at both restatement and codification, if neither goes as far as 
these groups would like to see either go in authoritative assertion. A 
prime example, involving Part IV of the Restatement and the draft 
Convention on International Responsibility, is the international law of 
aliens’ rights as to property. As is well known, various proposals have 
been made by Western groups for legally protected positions against 
nationalization and the like, which go considerably beyond either what 
Western scholarship could say the law is or Western codifiers could propose, 
with any expectation of general acceptance, as what the law should be. 
There is some nervousness, therefore, about codification or restatement of 


8 Jessup, ‘‘ The United Nations Conference on the Law of the Sea,’’ 59 Columbia Law 
Rev. 234, 264-265 (1959). 
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anything short of the ideal sought, because either would have some weight 
and could be used argumentatively by states and groups opposed. The 
Restatement has had this problem also with respect to (a) implications seen 
by some of weight one way regarding competing Federal-State claims to 
offshore oil;*® (b) the territorial principle of jurisdiction as applicable to 
national economic regulation of conduct outside the state having economic 
consequences within the state or on its foreign trade; *° and (c) effect of an 
objection by a state competent to object to a reservation to a multilateral 
international agreement not clearly of the Genocide Convention type.” 
The law involved in such situations has been carefully reconsidered for ac- 
curacy, but there has been no disposition in the Restatement so far to drop 
from treatment areas which, from the standpoint of completeness, should 
be treated, because from certain standpoints of expectation no statement 


might be preferable to restatement. 


ANALYTICAL Toots DEVELOPED: Two SAMPLES 


The allotment of space in the JourNAL precludes a survey of doctrinal 
positions taken by the draft Restatement of Foreign Relations Law. It 


® See Tentative Draft No. 2, § 6, Comment d, discussing in the context of international 
boundaries the Submerged Lands Act, 67 Stat. 29 (1953). Presumably the decision 
in U. S. v. Louisiana, et al., 363 U.S.1, esp. 30-36, has removed this issue from the 
roster of sensitive areas. 

10 Tentative Draft No. 2, § 8 recognized that a state has jurisdiction to prescribe its 
law of economic regulation to a defendant before it in personam, if conduct outside 
its territory has an appropriate causal connection with economic consequences within 
its territory or to its foreign trade. § 30 of this Tentative Draft, in what is probably 
somewhat of an extension of existing law, attempted to state a rule for the resolution 
of conflicting bases of jurisdiction between states, largely with the problem of economic 
regulation in contemplation. The sections are presently under restudy, primarily 
because of the concern they have caused to groups which see the reach, under national 
law, of the United States antitrust laws as a serious impediment to economic develop- 
ment by private means. Nor have these sections satisfied another group, more favorable 
to a wide reach for antitrust laws, which is of the opinion that the Restatement should 
not restrict jurisdiction (to prescribe rules, e.g., ‘‘legislative jurisdiction’’) based on the 
protective principle of jurisdiction as narrowly as it does; see §§ 24, 31, and 32 of 
Tentative Draft No. 2. Yet another group, apparently preferring a restrictive applica- 
tion of the antitrust laws, also prefers wider use of the protective principle as to matters 
of ‘‘national honor, integrity, independence, and security,’’ but would exclude its use 
where national interests as to the nature of the world economy (competitive, cartelized, 
or socialized) are concerned. 

11 Thus, interests in the United States, which feel that reservations to the Fisheries 
Convention are imperative to protect the principle of abstention, are dubious about 
Tentative Draft No. 3, § 113, which states that in the absence of a manifested intention 
otherwise, most multilateral agreements are governed by the principle that an objection 
to a reservation by a state qualified to object prevents the reserving state from 
becoming a party to the treaty community. Such groups would prefer to see the 
residual rule about the effect of an objection to a reservation stated in accordance 
with the present customary practice in the Organization of American States or, 
alternatively, to have the decision of the International Court of Justice in the Genocide 
Case, [1951] I. C. J. Rep. 29, considerably broadened by the Restatement. 


438 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [| Vol. 55 


is more appropriate, in any event, that they have their review at other 
hands. Several of the analytical devices developed in connection with 
the project, however, will be briefly detailed here. 


1. Coping with that Inadequate Word ‘‘Jurisdiction’’ 


It was clear that something had to be done about the various senses in 
which the term ‘‘jurisdiction’’ is used in international publie law. The 
Reporters in the course of their work received several suggestions, ranging 
from differentiation by mathematical symbols, such as ‘‘ X-1’’ and ‘‘ X-2,’’ 
to a completely new vocabulary of contrived words to take the place of a 
word with too many semantic referents. But the term ‘‘jurisdiction’’ is 
too much a part of the warp of international law to be pulled out and 
discarded. The Restatement split ‘‘jurisdiction’’ into two usages: (1) 
jurisdiction to prescribe law, and (2) jurisdiction to enforee law. This is 
a fairly obvious differentiation which has had some, but not sharp, applica- 
tion in previous analytical work on international public law. In the 
Restatement it was possible to use the dichotomy throughout the part on 
Jurisdiction with considerable analytical suecess, in the writer’s opinion. 
Its usage in a simple situation is illustrated by a section from the chapter 
on Immunities from Jurisdiction (Part I, Chapter 4): 


§ 51. Immunity from Jurisdiction to Prescribe and from 
Jurisdiction to Enforce Distinguished. 


Except as otherwise indicated, the rules in this Chapter relate only 
to immunity from jurisdiction to enforce rules of conduct and not 
to immunity from jurisdiction to prescribe such rules. 


Comment: 


a. In general the rules stated in this Chapter which limit the right 
of a state to give effect to its rules of conduct by enforcement action 
in certain situations, do not preclude the state from prescribing such 
rules and from giving them effect in other ways as applied to the same 
situations: 


Illustration: 


1. A naval vessel of State A, as a result of negligent navigation, 
damages a vessel owned by a national of State B. The naval vessel 
of State A is entitled (under the rule stated in § 52) to immunity 
from libel in the courts of B, but B is entitled to damages from A 
through the assertion of a diplomatic claim under Part IV of this 
Restatement. 

2. The law of State A imposes a tax on the retail sale of cigarettes. 
It exempts sales to diplomatic envoys of foreign states, but prohibits 
resale by them. Under the law of A, damages cannot be recovered 
for breach of a contract which has been entered into for illegal 
purposes. X, a diplomatic envoy from another state, engages in 
the purchase and sale of cigarettes. He is immune from prosecution 
by A for the sale. He sues Y in a court of A for failure to deliver 
cigarettes to him pursuant to a contract. The court may properly 
deny relief. 


1961] EDITORIAL COMMENT 439 


A very important differentiation is indicated by the following black 
letter, which, though in a part now under general revision, will probably 
be changed only for style: 


§ 2. Relationship between Jurisdiction to Prescribe and Jurisdiction 
to Enforce. 


(1) A state may, in some situations, lack jurisdiction to enforce a 
rule which it has jurisdiction to prescribe. 

(2) A state may not enforce a rule which it does not have jurisdic- 
tion to prescribe. To the extent, however, that a state have jurisdic- 
tion to prescribe rules for the determination of claims of a private 
nature arising from conduct subject to the jurisdiction of another 
state as stated in § 9, it may enforce such rules even though they give 
effect :** 

(a) to arule prescribed by another state; or 

(b) toa rule of its own which it might not otherwise have jurisdic- 
tion to apply to such conduct. 


2. Executive Agreements in United States Law 


In Part II (International Agreements), Chapter 1 deals with Authority 
to Conclude and Scope of International Agreements. Topic 1 addresses 
itself to the matter from the standpoint of international law. Topic 2, as 
is required by the scope of the Restatement, deals with Related Law of the 
United States. This requires a good deal of parsing of Constitutional 
doctrine, some of it badly in need of parsing. It was found useful to 
identify and deal with executive agreements under these headings: 


Executive Agreements Concluded Pursuant to Treaty 

Executive Agreements in Pursuance of, or Confirmed by 
Acts of Congress 

Executive Agreements Concluded Pursuant to [the] 
President’s Constitutional Authority 


This same differentiation, first used as the above arrangement indicates 
for discussion from the standpoint of Authority to Conclude and Scope, 
was also useful in Chapter 3 of Part II, where the rules regarding the 
binding effect of international agreements and their relation to domestic 
law were stated, first, from the standpoint of international law and then 
from the standpoint of the related law of the United States. 


The writer hopes that this brief description of the draft Restatement of 
the Foreign Relations Law of the United States will serve to introduce the 
project to those of the community of international law who are not mem- 
bers of a Bar in the United States. He further hopes that when those 
primarily addressed look into the work they will find that, as far as it 

12Comment to this makes it clear that the second sentence of Subsection 2 is a 
specific application of the general principle stated in the first sentence, e.g., with 


reference to choice of a foreign law by a court which has judicial jurisdiction over 
the parties. 
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deals with international law, it deals with it accurately from the standpoint 
of community consensus and forward-looking trends."* 


Covey T. OLIver* 


INTERNATIONAL LAW AND SOME RECENT DEVELOPMENTS 
IN THE COMMONWEALTH 

‘*Most discussions . . . on the Commonwealth rapidly lapse into political 
metaphysics with assertions as to the ineluctable mysteries—to non-members 
—of this uniquely British-inspired institution.’’! Whatever the meaning 
of this broad generalization, many developments within and concerning 
the Commonwealth merit examination from the point of view of the inter- 
national legalist. The year 1960 was a comparatively eventful one in the 
evolution of the unique experiment. For the present purpose attention 
will be limited to certain developments relating to Nigeria, Cyprus and the 
Union of South Africa, respectively. 


I 


Nigeria, a Federation of three autonomous regions with a population ap- 
proximating thirty-five millions, became in October of 1960 the eleventh 
Member of the Commonwealth and in the following month the ninety-ninth 
Member of the United Nations. It was the sixteenth African state to be 
admitted by the Fifteenth General Assembly of the world organization. 
By reason of its healthy economy and its relatively stable political situation 
the Federation has been acclaimed as a potentially mighty state.? Its 
leadership apparently proposes to follow a policy of co-operation within 
the principal world organization and to avoid unduly committal entangle- 
ments. Sir Abubakar Tafawa Belawa, the Prime Minister, declared at the 
outset that his government was opposed to ‘‘bloes’’ and that it would op- 
pose any attempt to force Nigeria into political association with her 
neighbors.’ The Speech from the Throne, read at the opening of the Parlia- 
ment, emphasized that the new state would act in accordance with the 
principles of the United Nations.* Aside from its arrangement of rela- 


18 The Director of the American Law Institute has informed the writer that Tentative 
Drafts may be cited and are open for review. Ordinarily however, in the impression 
of the writer, Tentative Drafts have not been much the subject of discussion in legal 
periodicals, with the exception of the Restatement of the Conflict of Laws, which, of 
all Restatements, in both its first and its second versions, has most stirred guerres des 
savants. 

*An Associate Reporter for the Foreign Relations Law project but not otherwise 
connected with the American Law Institute. The writer has not discussed the content 
of this paper with the other members of the Reportorial Staff or representatives of the 
Law Institute; it represents only his personal impressions, views, and evaluations. 

1A review by an anonymous ‘‘public servant of a Commonwealth country,’’ in 12 
Political Science (New Zealand) 97 (1960). 

2 ‘Nigeria Can Lead the Way,’’ 36 New Commonwealth 623 (1960). 

8 New York Times, Oct. 7, 1960, p. 16. 4 Ibid., Oct. 4, 1960, p. 4. 
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tionships with foreign states, Nigeria apparently faces, among other prob- 
lems, pressing ones in the field of private law.® 

The Federation’s Constitution appears to provide the broad legislative 
authority that is needed for the new Commonwealth Member to play an 
international réle commensurate with its size and potential importance. 
There is no specific statement in the basic instrument similar to that found 
in various new constitutions on the relationship of the national law to inter- 
national law.® There are, however, what appear to be ample provisions to 
enable the Federal Government to carry out its international commitments.’ 


II 


The emergence of Cyprus marked the culmination of a development in 
the course of which various outside states and the principal world or- 
ganization assumed an interest. Independence came with the successful 
termination of the long period of negotiations between the British on the 
one hand and, on the other, representatives of the Greek and Turkish com- 
munities of Cyprus. There were, at several different times, efforts by the 
Government of Greece to put the United Nations on record as favoring the 
application in Cyprus, under auspices of the United Nations, of the prin- 
ciple of equal rights and self-determination.* There was opposition to in- 
cluding the item on the Assembly’s agenda (as, for example, New Zealand’s 
opposition) in view of Article 20 of the Treaty of Lausanne (signed July 
24, 1923) to which Greece is a party. In 1957 a resolution of the General 
Assembly urged the parties in interest to continue negotiations in ac- 
cordance with provisions of the Charter. Announcement of the successful 
outcome of the negotiations came in July, 1960,*° and in October Cyprus 
became a Member of the United Nations. The Cyprus Foreign Minister 


5 See, for example, J. N. D. Anderson, ‘‘Conflict of Laws in Northern Nigeria: A 
New Start,’’ 8 Int. and Comp. Law Quarterly 442-456 (1959). 

6 See David R. Deener, ‘‘International Law Provisions in Post-World-War II Con- 
stitutions,’’ 36 Cornell Law Quarterly 505-533 (1951). 

7 By Ch. V, Part 4, Sec. 69 of the Constitution, ‘‘Parliament may make laws for 
Nigeria or any part thereof with respect to matters not included in the Legislative Lists 
for the purpose of implementing any treaty, convention or agreement between the Fed- 
eration and any other country or any arrangement with or decision of an international 
organization of which the Federation is a member’’ (italics inserted). The Lists re- 
ferred to cover, inter alia, external affairs, extradition, immigration and emigration. 

8 See, for examples, General Assembly, 8th Sess., Official Records, Plenary Meetings, 
639th Meeting, pars. 13, 14, 17; 9th Sess., Agenda Item 61; 11th Sess., Agenda Item 53, 
Doe. A/3120. 

9 Res. 1013 (XI), Doe. A/RES/406. The resolution was passed on Feb. 26, 1957. 

10Cmnd. 1093 (July, 1960) contains (as Appendix A) the draft treaty between the 
United Kingdom, Greece and Turkey of the one part, and the Republic of Cyprus of the 
other part, concerning the establishment of the Republie of Cyprus, and (as Appendix 
B), the draft treaty of guarantee between the United Kingdom, Greece, Turkey and 
the Republic of Cyprus. It also contains (as Appendix D) the draft constitution of 
the Republic of Cyprus. Art. 32 of the constitution refers to the international law 
standard in its provision that ‘‘ Nothing in this Part contained [Part I, General Pro- 
visions] shall preclude the Republic from regulating by law any matter relating to 
aliens in accordance with International Law.’’ 
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announced the appointment of a former guerrilla leader to be the state’s 
first diplomatic representative to the United Kingdom." 

There has been arrangement on an international basis of the question 
of British bases on Cyprus. There have also been assurances of generous 
financial aid from the United Kingdom to Cyprus. These, together with 
the joint action by the three governments principally concerned for inde- 
pendence of Cyprus, constitute measures looking to the new state’s inter- 
national security. There has been anticipation of the acceptance of Cyprus 
into membership in the Commonwealth.” 


Recent developments affecting the Union of South Africa have involved 
an impending change in the form of government, along with continued 
criticism of internal policy in the light of international commitments. 
Specifically, there is the question of the effect (upon its membership in the 
Commonwealth) of the Union’s becoming a republic. In addition, there 
has been growing denunciation, particularly on the part of some newer 
members of the Commonwealth, of racial policies of the Union. Concur- 
rently there has been a move, on the part of two non-members of the Com- 
monwealth, to challenge the consistency of these racial policies with the 
responsibility of the Union as a mandatory for South-West Africa. 

The first of these matters assumed considerable practical importance 
when, on October 5, 1960, 52.05 percent of the white electorate in the 
Union (this being approximately 5.5 percent of the total population of the 
Union and South-West Africa taken together) voted in a referendum for 
the establishment of a republic. The question of the effect of such a change 
on the part of a Commonwealth state is not a new one. India and Pakistan 
remained in the Commonwealth after dissolving the tie of allegiance for 
their respective peoples, and they now acknowledge the Queen as the Head 
of the Commonwealth.** Announcement by the Prime Minister of Ceylon 
that his government proposed in the course of time to introduce a re- 
publican constitution brought an expression of agreement, by the Prime 
Ministers of the other Commonwealth countries, to Ceylon’s remaining a 
Member.’* Perhaps inevitably, in view of already existing feeling con- 

11 New York Times, Oct. 5, 1960, p. 10. 

12 The last British Governor of Cyprus (Sir Hugh Foot) said in an address: 

‘‘There is a deep reservoir of respect and affection amongst Cypriots of all com- 
munities towards Great Britain and British institutions, and I have no doubt that 
Cyprus will follow up its successful application for membership of the United Nations 
by applying to retain its association with the British Commonwealth.’’ 3 Journal of the 
Royal Commonwealth Society (New Series) 225 (1960). 

On Feb. 16, 1961, the Cyprus House of Representatives voted, 41 to 9, to join the 
Commonwealth for a five-year trial period. The matter was to come before the Com- 
monwealth Prime Ministers’ Conference beginning in London on March 8. New York 
Times, Feb. 17, 1961, p. 6. 

18 On the manner in which Eire, as a republic, ceased to be a Member of the Common- 
wealth, see A. G. Donaldson, Some Comparative Aspects of Irish Law 92-94 (1957). 

14See Robert R. Wilson, ‘‘The Commonwealth As Symbol and As Instrument,’’ 53 
A.J.I.L. 392, 393 (1959). 
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cerning racial matters, the effect of South Africa’s projected governmental 
change has aroused much more vigorous discussion. 

At their meeting in May, 1960, the Commonwealth Prime Ministers 
anticipated the development. ‘‘In the event of South Africa deciding to 
become a republic and if the desire was subsequently expressed to remain 
a member of the Commonwealth, the meeting suggested that the South 
African Government should then ask for the consent of the other Common- 
wealth governments either at a meeting of Commonwealth Prime Ministers 
or, if this were not practicable, by correspondence.’’?® Prior to the refer- 
endum on October 5, Prime Minister Verwoerd was reported to have in- 
dicated that if the vote should go in favor of a republic, he would in any 
ease proceed toward the establishment of that form of government and 
would (if necessary ) seek to establish mutual trade benefits through treaties 
with individual Members of the Commonwealth. He asserted South 
Africa’s support of the Commonwealth, ‘‘subject to the condition that the 
fundamental principle of non-interference in the domestic affairs of member 
states is upheld.’’?® Subsequent to the referendum the leader of the 
United (Opposition) Party in South Africa announced that he would use 
his efforts with the British Prime Minister to block any attempt to keep 
South Africa out of the Commonwealth." 

Racial policies in South Africa have been the anticipated bases for posi- 
tions that Commonwealth Members such as Malaya and Ghana may take on 
the question of the Union’s future status with respect to the Commonwealth. 
Speaking in Toronto on October 25, the Prime Minister of Malaya indi- 
eated that, while South African policies ran ‘‘completely counter to the 
partnership of the Commonwealth,’’ and while Malaya did not favor ‘‘re- 
admitting a republican South Africa into the Commonwealth,’’ his govern- 
ment would be reluctant to veto such readmission ‘‘if the other members 
of the Commonwealth are agreed that she should be admitted.’’*® The 


15 Text of Final Communiqué, 6 Commonwealth Survey 450, 452 (1960). 

16 New York Times, Aug. 31, 1960, p. 3. For a fuller statement of the Prime Minis 
ter’s position, see Cape Times (Cape Town), Aug. 30, 1960, pp. 1, 7. 

17 New York Times, Oct. 10, 1960, p. 4. 

183 Journal of the Royal Commonwealth Society (New Series) 215 (1960). The 
Prime Minister added that ‘‘a multi-racial Commonwealth must live and work in the 
spirit of multi-racial ideals.’’ In another speech in Canada he indicated his view that 
the Commonwealth should adopt the majority principle for its decisions. 

With the views expressed may be compared certain general statements previously 
made by the Prime Minister of Ghana concerning the Commonwealth: ‘‘It is the only 
organic world-wide association of peoples in which race, religion, nationality and culture 
are all transcended by a common sense of fellowship. No policies are imposed on it from 
above. It does not even seek unity of policy. But it provides a unique forum in which 
men of different culture and different approach can sit down together and see what can 
be done to lessen tensions and to increase the economic and social well-being of them- 
selves and their neighbors.’’ Kwame Nkrumah, ‘‘ African Prospect,’’ 37 Foreign Af- 
fairs 45-53, at 50 (1958). 

For an argument that it would be better to keep the Union of South Africa in the 
Commonwealth and thus assist the state to work ‘‘ back to Commonwealth standards,’’ 
see remarks of Zac de Beer (speaking in the name of the Progressive Party, and saying 
that the overwhelming majority of all South Africans desire to belong to the Common- 
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whole development has raised anew the question—to which there may have 
been as yet no definite, final answer ‘*—whether the Commonwealth Prime 
Ministers, on such a matter as this, act always by unanimous vote or may 
act by less than unanimity. 

Legal questions concerning the Union’s mandate for South-West Africa 
also marked the year 1960. Late in November the Trusteeship Committee 
of the United Nations General Assembly approved a resolution (sponsored 
by Guinea, Libya, Mali, Morocco and Tunisia) looking to creation of a 
commission to administer South-West Africa. The step came as a sequel 
to a subcommittee report criticizing racial policies in the area.*® In a 
separate move Liberia and Ethiopia (both former Members of the League 
of Nations) filed with the International Court of Justice a complaint charg- 
ing the Union of South Africa with violations of its duties as Mandatory for 
South-West Africa.”* 

The developments that have here been noted suggest (1) that new states 
such as Nigeria should add to the strength of the concert which the Com- 
monwealth represents; (2) that (as in the case of Cyprus) potential new 
members may emerge from international situations in which individual 
Members of the United Nations (not all of them being in the Common- 
wealth) have had a valid concern; and (3) that growing anti-colonialism 
and anti-racism, affecting as they do the traditional types of co-operation, 
may make themselves felt without necessarily terminating the habit of free 
consultation for which the Commonwealth stands. International legal 
arrangements evaluated and interpreted in the spirit of such free con- 
sultation are, for that reason, more likely to endure. 

Rosert R. WILson 


wealth), as quoted in Journal of the Royal Commonwealth Society, number cited in par. 


1 of this note, at pp. 218, 219. 

19 See L. A. Sheridan, ‘‘The Changing Conception of the Commonwealth,’’ 1957 Year 
Book of World Affairs 236-256, at 255. 

20 New York Times, Nov. 25, 1960, p. 8; The Star (Johannesburg), Nov. 25, 1960, p. 8. 

21 In its advisory opinion of July 11, 1950, the International Court of Justice said, in 
answer to the question whether the Mandate had lapsed because the League had ceased 
to exist: ‘‘ According to Article 7 of the Mandate, disputes between the mandatory State 
and another Member of the League of Nations relating to the interpretation or the ap- 
plication of the provisions of the Mandate, if not settled by negotiation, should be sub- 
mitted to the Permanent Court of International Justice. Having regard to Article 37 
of the Statute of the International Court of Justice, and Article 80, paragraph I, of 
the Charter, the Court is of opinion that this clause in the Mandate is still in force and 
that, therefore, the Union of South Africa is under an obligation to accept the com- 
pulsory jurisdiction of the Court according to those provisions.’’ [1950] I.C.J. Rep. 
128, 138. 

According to press report, the complaint mentions the limiting of the franchise to 
persons of European descent, segregating residential areas, depriving African children 
of adequate educational facilities, requiring persons to possess passes for travel beyond 
the confines of particular locations, and prohibiting African membership in political 
clubs. New York Times, Nov. 5, 1960, p. 1. 

Mr. Louw, South African Minister of External Affairs, is reported to have an- 
nounced that the Union will defend in the action instituted by Ethiopia and Liberia. 


The Star (Johannesburg), Nov. 8, 1960, p. 1. 
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THE PROCEDURES EMPLOYED IN CONNECTION WITH THE UNITED STATES 
NOMINATIONS FOR THE INTERNATIONAL COURT IN 1960 
Since panels of arbitrators are relatively infrequently drawn from the 
Permanent Court of Arbitration, the more significant function of the na- 
tional groups within that court has become the nomination of persons for 
election by the United Nations General Assembly and Security Council to 
the International Court of Justice (Article 4, paragraph 1, of the Statute 
of the Court). Each national group may nominate four persons, not more 
than two of whom may be nationals of the state concerned, for consideration 
at the triennial elections (Article 5). The judges are, according to Article 
2 of the Statute, to be elected ‘‘from among persons of high moral char- 
acter, who possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are jurisconsults of recog- 
nized competence in international law.’’ The electors are enjoined to 
give representation to ‘‘the main forms of civilization’’ and to ‘‘the prin- 
cipal legal systems of the world’’ (Article 9). Article 6 of the Statute 
of the Court looks to the solicitation of advice by the national groups: 


Before making these nominations, each national group is recom- 
mended to consult its highest court of justice, its legal faculties and 
schools of law, and its national academies and national sections of 
international academies devoted to the study of law. 


Although the history of the matter is not altogether clear, it does not 
appear that the United States National Group in the Permanent Court of 
Arbitration had, in elections prior to that of 1960, carried out these con- 
sultations on any formal and systematic basis. It is therefore worthy of 
note that the United States National Group, well in advance of the making 
of nominations for the election of judges to take office in February, 1961, 
solicited suggestions from a wide circle of persons. The present members 
of the National Group, by whom this important initiative was taken, are 
Herman Phleger, Esq., of the California Bar, formerly Legal Adviser of 
the Department of State; Judge David W. Peck of the New York Bar, 
formerly Presiding Justice of the Appellate Division of the Supreme Court 
of New York, First Department; Bethuel M. Webster, Esq., of the New 
York Bar; and Harold Armstrong Smith, Esq., of the Illinois Bar. 

In May, 1960, the National Group sent a circular letter soliciting ‘‘ advice 
and suggestions’’ to the Chief Justice of the United States; the President 
of the American Society of International Law; the Chairman of the Section 
of International and Comparative Law of the American Bar Association ; 
the President of the American Law Institute; the President of the Ameri- 
can Branch of the International Law Association; the President of the 
Association of the Bar of the City of New York; the President of the Bar 
Association of the District of Columbia; the President of the American 
Arbitration Association; and to the Deans of sixteen principal American 
law schools. The extent of response to this request for assistance has not 
been revealed, but there is reason to believe that the number of responses 
from the law schools was less than might have been expected. 

Upon the receipt of this letter from the National Group, the President 
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of the American Society of International Law solicited views from the 
members of the Executive Council, the five immediate past Presidents of 
the Society, and the Vice Presidents of the Society, as well as from a 
selected group of persons qualified to advise on foreign nominations. The 
recommendations obtained from these persons were co-ordinated by a small 
committee sitting in Washington and forwarded to the National Group. 
The consultations carried on by the various recipients of the circular 
letter of the National Group mean that advice must have been obtained 
from a much larger circle than would be indicated by the bare record of 
the number of responses to the inquiry of the National Group. 

Late in August, 1960, the National Group met in New York to consider 
the advice received by it and to exercise its responsibility of making 
nominations. This was also, according to all indications, a ‘‘first,’’ the 
National Group having previously acted through correspondence. The 
following nominations were made by the National Group: Professor Philip 
C. Jessup; Sir Muhammad Zafrulla Khan of Pakistan; Chief Justice 
Kotaro Tanaka of Japan; Professor Gaetano Morelli of Italy; and, to 
fill the vacaney left by the death of Sir Hersch Lauterpacht, Sir Gerald 
G. Fitzmaurice of the United Kingdom. Particular importance attaches 
to the nomination of a national of the United States, for the election by 
the Security Council and the General Assembly of the person so nominated 
is virtually assured. Of the persons nominated by the United States 
National Group, all but Sir Muhammad Zafrulla Khan were subsequently 
elected to the Court. 

It is much to be hoped that the excellent precedent established by the 
United States Group in giving effect to Article 6 of the Statute of the 
Court and in meeting for the purpose of deliberation on its nominations 
will be followed by the jurists who make up the United States National 
Group in years to come. What has been done may also exercise a salutary 
influence in favor of the wider implementation of this article in other 
nations as well. Although national groups are made up of persons ‘‘of 
known competency in questions of international law’’ (Article 44 of the 
Hague Convention of 1907 for the Pacifie Settlement of International 
Disputes), they may yet profit from the counsel of other judges, practi- 
tioners, and scholars of the law. Moreover, some of the mystery will be 
stripped from the International Court of Justice if the legal profession 
is given a somewhat larger réle in the nomination of judges. The Bench 
and Bar of this country and all of those interested in the development of 
international law surely owe a debt of gratitude to the members of the 
United States National Group for its praiseworthy gathering of advice 
and for the spirit of responsibility and independence in which it has 
discharged its functions. 


R. R. 


NOTES AND COMMENTS 


THE NINTH SESSION OF THE HAGUE CONFERENCE ON 
PRIVATE INTERNATIONAL LAW 


The Hague Conference on Private International Law is an association 
of independent nations that is dedicated to the unification of conflict-of- 
laws rules. Austria, Belgium, Denmark, Finland, France, West Germany, 
Greece, Ireland, Italy, Japan, Luxembourg, The Netherlands, Norway, 
Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom and 
Yugoslavia are members of the Conference. The United Arab Republic 
has, it is understood, been admitted to membership but at a time too late 
to permit the sending of a delegation to the 1960 session. A United States 
Observer Delegation has attended the last two sessions of the Conference, 
which were held in 1956 and in 1960 respectively. Nearly a year prior to 
each of these sessions, the State Department requested certain Bar Associa- 
tions and learned societies to nominate one or more persons for membership 
in the delegation. The persons so nominated were then approved by the 
State Department. The United States Observer Delegation to the 1960 
session was composed of Philip Amram, nominated by the Bar Association 
of the District of Columbia; Joseph C. Barrett, nominated by the National 
Conference of Commissioners on Uniform State Laws; James C. Dezendorf, 
nominated by the American Bar Association and by the National Confer- 
ence of Commissioners on Uniform State Laws; Kurt H. Nadelmann, nomi- 
nated by the American Branch of the International Law Association ; and 
the writer, nominated by the American Society of International Law, the 
American Arbitration Association, the American Law Institute and the 
Association of the Bar of the City of New York. The same persons, with 
the exception of James C. Dezendorf, composed the 1956 delegation. 

The sessions of the Conference, as its name implies, are held in The 
Hague. The first session took place in 1893 and the ninth, and most recent, 
in October, 1960. The first four sessions were held during the period of 
1893-1904, the fifth and sixth in 1925 and 1928, and the last three in 1951, 
1956 and 1960, respectively. It is contemplated that future sessions will be 
held at approximately four-year intervals. French is the official language 
of the Conference. One is, however, permitted to speak in English and 
there is simultaneous translation into that language of everything that is 
said. Delegates, whose native language is neither French nor English, 
may find themselves at a considerable disadvantage. 

The Conference maintains a permanent secretariat in The Hague which, 
among other things, handles administrative matters and makes preliminary 
studies of questions that are destined to be discussed at the sessions. Drafts 
of proposed conventions are usually prepared in the interval between ses- 
sions by special committees composed of representatives of the member 
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nations. The members share in the cost of operating the Conference and 
its secretariat. The United States, which is not a member, has borne no 
part of this cost. 

Up to now, the Conference has confined its energies to the preparation of 
conventions by which ratifying member nations would bind themselves to 
apply certain conflict-of-laws rules in specified situations. Conventions 
drafted at recent sessions, however, have infrequently been ratified. At 
the 1956 session, the American Observers suggested that the Conference 
should put some of its drafts in the form of uniform laws. It was thought 
that the member nations would be more ready to enact such laws, which 
could be modified unilaterally, than to enter into formal conventions. It 
was also thought that such laws might be adopted by nations which are 
not members of the Conference, and that in this way the Conference would 
enjoy greater influence than it has in the past. This suggestion was taken 
under advisement and was again considered at the 1960 session. Decision 
was there reached that, while the drafting of conventions would remain the 
basie task of the Conference, drafts might on appropriate occasions be 
prepared in the form of uniform laws. The American suggestion can 
therefore be said to have been adopted. 

The value of the Conference can hardly be questioned. Conflict of laws 
is an uncertain and fluid area where the principal product of increasing 
knowledge is a greater awareness of inherent difficulties. Many segments 
of this area remain unexplored, and authority in point is frequently con- 
flicting. Under the circumstances, the best hope for progress is to be 
found in the meetings of men learned in the subject, where suggested rules 
can be discussed and evaluated in an unhurried and objective atmosphere. 
The sessions of the Hague Conference provide ideal opportunities for dis- 
cussions of this sort. As a rule, the member nations send their best men 
to the Conference and the exchange of ideas takes place on an extremely 
high level. The fact that the discussions are between representatives of 
different nations adds to the value of the occasion, because each nation’s 
peculiar problems and experiences permit its representatives to provide 
different insights to the subject. 

It is true, as stated above, that conventions prepared by the Conference 
have frequently not been ratified. This is due largely to the inertia of 
governments and also to the fact that each member nation is likely to find 
something objectionable in a convention which, having been prepared by 
an international group, is almost certain to be the product of many 
compromises. At any rate, the infrequency of ratification is not a proper 
criterion of the worth of the Conference. Its conventions represent pro- 
posed solutions to difficult conflict-of-laws problems that have obtained the 
approval of men learned in the subject and whose abilities are highly 
regarded by their own governments. As such, the conventions enjoy wide 
publicity and are the subject of considerable discussion. Undoubtedly, the 
rules they announce are considered and frequently adopted, although per- 
haps with some modifications, by many legislatures and courts. In this 
way the Conference plays an important réle in the development and 
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unification of conflict-of-laws rules. It is believed that drafts prepared 
by the Conference in the form of uniform laws will have even a wider in- 
fluence than its conventions have enjoyed. 

The United States would have been unwise to seek membership in the 
Conference as long as its labors were devoted entirely to the drafting of 
conventions. Membership in the Conference under these conditions would 
presuppose a willingness to consider each convention on its merits and a 
bona fide intention to ratify at least some of them. Most of the conventions 
prepared by the Conference have concerned matters that are not expressly 
delegated by the Constitution to the Federal Government and are of prin- 
cipal concern to the individual States. Constitutional considerations aside, 
it would probably be unwise and inexpedient for the Federal Government 
to enter conventions of this sort. Some of the conventions, as that dealing 
with international sales, do fall within the express powers of Congress. 
But entry by the United States even into such conventions would be of 
dubious wisdom. Conflict of laws is in too fluid and uncertain a state to 
permit the statement of many hard-and-fast rules. Under these circum- 
stances, it would rarely, if ever, be appropriate for this country to bind 
itself by treaty to apply rules which, however distinguished the draftsmen, 
might not work out well in actual practice. 

The situation has been changed by the recent decision of the Conference 
that on appropriate occasions in the future drafts may be prepared in the 
form of uniform laws. As a result, the United States could now join the 
Conference with the understanding that it would not ratify the conven- 
tions but would submit the uniform laws to the States for possible adoption 
by them. To be sure, the States might not adopt these uniform laws with- 
out change, if for no other reason than that civilian methods of draftsman- 
ship are likely to differ somewhat from our own. This possibility does not, 
however, present a serious problem. For the basic purpose of uniform 
laws is to have their essence widely adopted, and this objective can be 
achieved by statutes which differ both in style and in minor detail. 

The United States, in any event, should continue its association with the 
Conference either by seeking formal membership or by retaining its status 
as an observer. Considerations of international relations dictate that this 
country demonstrate its interest in an organization of which all the Western 
European nations, and several others besides, are members and which is of 
considerable importance to them. Foreign conflict-of-laws rules, par- 
ticularly in the area of international trade, are also likely to have a con- 
siderable impact upon American interests, and it is desirable that the 
American point of view should be made known at a time when these con- 
flict-of-laws rules have not yet been embodied in conventions or uniform 
laws and are still in the discussion stage. Finally, we Americans have 
much to learn about conflict of laws from the scholars and officials of other 
countries, and it is desirable for this reason as well that the United States 
should be represented at the Hague sessions. Formal membership in the 
Conference would have the advantage of entitling the American repre- 
sentative to vote and to participate in the work of the special committees 
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that prepare the initial drafts which are considered at the actual sessions. 
Otherwise, it would seem to make little difference whether we seek formal 
membership or continue as observers. In any event, this country should 
henceforth pay some portion of the operating costs of the Conference and 
its secretariat. It would be unfortunate if we were to continue to reap 
the benefits that we obtain by having representatives attend the sessions 
and yet permit the other nations to bear all of the financial burden involved. 

Some idea of the nature and range of the Conference’s work ean be ob- 
tained from a brief description of the three conventions that were discussed 
and approved at the 1960 session. They involve the authentication of 
documents (/égalisation), the guardianship of minors, and the form of 
wills. The purpose of the first-mentioned convention is to simplify 
authentication requirements in the case of certain foreign documents. It 
provides that under certain specified conditions an adhering country shall 
not require that one of its consuls or other representative attest to the 
position, signature or seal of the official of another adhering country who 
has certified the authenticity of a document emanating from the latter 
eountry. We of the United States have much to learn from this conven- 
tion, for consular or other official certificates of the sort it obviates are re- 
quired by many Federal and State statutes and rules and have led to 
countless difficulties. Undoubtedly, this convention will serve as a useful 
guide to the Federal Commission whose function it is to suggest ways of 
simplifying and improving rules of international judicial assistance, in- 
cluding the authentication of documents. 

The convention dealing with the guardianship of minors also provides 
much food for thought. In the United States, a decree of custody or of 
guardianship can be granted in a State where the minor is domiciled or 
present, or where both of the contesting parents can be subjected to the 
personal jurisdiction of the court.1 The Supreme Court of the United 
States has not yet determined the degree of respect, if any, to which such 
a decree is entitled in sister States. Conflicting custody decrees are rife, 
and a parent who is dissatisfied with a decree will sometimes kidnap a child 
and take him into another State in order there to obtain a further hearing. 
Situations of this sort are less likely to arise between countries that adhere 
to the 1960 convention. Under this convention, only two states have basic 
power to determine questions relating to a child’s guardianship. These 
are the state of the child’s habitual residence and the state of his na- 
tionality. To be sure, the convention does not eliminate all sources of 
confusion, because the possibility remains that the courts of these two 
states will hand down conflicting decisions with respect to the child. Even 
so, the convention insures the existence of a more orderly state of affairs 
than prevails in this country. As such, it merits serious study on our part. 

The convention on the form of wills requires the courts of all adhering 
states to hold that a will, whether or not made by a national or domiciliary 
of another adhering state, is valid as to form if it complies with the re- 
quirements of the state 


1 Restatement, Conflict of Laws Second, §117 (Tentative Draft No. 1, 1953). 
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(a) where the will was executed, or 

(b) of which the testator was a national either at the time the will was 
executed or at the time of death, or 

(ce) where the testator was domiciled either at the time the will was 
executed or at the time of death, or 

(d) where the testator had his habitual residence either at the time the 
will was executed or at the time of death, or 

(e) of the situs of an immovable insofar as the effect of the will upon 
that immovable is concerned. 


Statutes in many of our States follow an essentially similar approach of 
alternative reference, but, as far as is known, none refers to the law of as 
many States for the purpose of sustaining a will. 

It will be noted that this convention requires the courts of an adhering 
state to hold the will of a national or domiciliary of a non-adhering state 
valid as to form if the will complies with the requirements of any one of 
the enumerated states, even though the will would be invalid because of 
form in the state whose law governs the will’s substantive aspects. The 
convention does not, in other words, recognize a paramount law with respect 
to questions of form, and it will inevitably lead to situations where a will 
is valid in some states and invalid in others. This may not be a serious 
defect, since in international will cases uniformity of result is often unob- 
tainable, at least in the case of movables, because some nations determine 
the validity of such a will by the law of the testator’s nationality and 
others by the law of his domicile at death. 

As between States of the United States, on the other hand, uniformity 
of result can generally be obtained in the case of wills of movables, because 
our States almost invariably determine the validity of such a will by the 
law of the testator’s domicile at death. Uniformity is here a value that 
should not be lost, because chaos and inconvenience would surely result if 
wills purporting to transfer movables in two or more States were frequently 
to be held valid in some of these States and invalid in the rest. Hence, as 
far as the interstate situation is concerned, the validity of a will of movables 
should be determined both as to form and substance by the law of the State 
of the testator’s domicile at death. Any relevant statute of this State 
should, of course, be applied, including one which, in line with the conven- 
tion, declares that a will is valid as to form if it complies with the require- 
ments of any one of a number of enumerated States. 

Suppose now that it is the forum which has a statute that directs refer- 
ence to the law of a number of States in order to save a will in matters of 
form. In the absence of a clear legislative mandate to the contrary, such a 
statute should not be applied to hold valid the will of one who dies domiciled 
in a sister State. For to do so would be to sacrifice the basic value of 
uniformity of result. For reasons explained above, on the other hand, 
uniformity of result cannot always be obtained in international will cases. 
Here, again in the absence of a clear legislative mandate to the contrary, 
there may be good reason for the forum to apply its own local statute in 
order to save the will. For if uniformity of result is unobtainable, the 
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next most important value may well be to uphold the will and thus to give 
effect to the testator’s intentions. In short, this may be one of those rare 
situations where international rules of conflict of laws differ from those 
prevailing in the interstate area.” 

One further aspect of the wills convention deserves mention. As has 
been noted, the convention provides that a will can be held valid as to form 
by reference to the law of the testator’s nationality. This provision, stand- 
ing alone, is perfectly meaningful when applied to one who is a national of 
a country with a unified system of law. But what of a person who is a 
national of a federal country, as the United States, or the United Kingdom ? 
The United States, as is also generally true of the United Kingdom, has no 
national law on the subject of wills and what law there is on the subject 
belongs to the several States. A reference to the law of the United States 
to determine the validity of the will of a national would therefore be en- 
tirely fruitless. The problem of what to do when the reference is to the law 
of a federal nation has frequently plagued the courts of countries that apply 
the law of nationality to matters of status. As far as is known, however, 
no authoritative suggestion for the solution of the dilemma has previously 
been advanced. 

The matter is squarely dealt with in the wills convention. It provides 
that when the testator is a national of a federal country, the governing law 
shall be determined by that country’s intranational conflict-of-laws rules 
or, if there are no such rules as in the case of the United States, the govern- 
ing law shall be that of the particular State or other unit with which the 
testator had the most significant contact (le lien le plus effectif).* This 
formula is undoubtedly vague and general, but it is believed to be as good 
as any that could be devised in the light of present knowledge. Undoubt- 
edly, the formula will be applied even by courts of non-member countries 
in contexts other than that dealt with by the convention. This fact pro- 
vides further evidence of the fact that the influence of the Conference is not 
limited to the conventions it prepares, but rather extends throughout 


broad areas of conflict of laws. 
Wiuuis L. M. Reese 


THE AMERICAN-POLISH CLAIMS AGREEMENT OF 1960 


I. Preceprne History 


On January 3, 1946, the Government of Poland enacted legislation for 
the nationalization of the basic branches of the national economy.’ This 
legislative act was the frame within which authorization was given to the 
Council of Ministers to determine the transfer to the state of ownership of 


2See Ehrenzweig, Conflict of Laws 17-20 (1959); Du Bois, ‘‘The Significance in 
Conflict of Laws of the Distinction between Interstate and International Transactions,’’ 
17 Minn. Law Rev. 361 (1933); Ehrenzweig, ‘‘Interstate and International Conflicts 
Law,’’ 41 Minn. Law Rev. 717 (1957). 

8 An essentially similar provision is contained in the Guardianship Convention. 

1 Law No. 17 of Jan. 3, 1946, published in ‘‘Dziennik Ustaw,’’ No. 3, Feb. 5, 1946. 
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major industrial establishments, of enterprises considered to exercise 
monopolistic activities, of banks and warehouses, and of certain transporta- 
tion companies.* At the same time the Government of Poland ordered the 
confiscation of all economic enterprises of the German Reich, of German 
citizens, German legal entities, companies controlled by German citizens 
or German corporations, and property of people who went over to the 
enemy. Citizens and companies of the Free City of Danzig were treated in 
the same way as German citizens and German companies. Property of 
German citizens who were persecuted by the Germans should not have been 
included in the confiscation proceedings.® 

By September, 1946, the Polish Government published a list of 404 
companies whose property was nationalized and 513 companies whose 
property was confiscated.* At that time a distinction was made between 
nationalization and confiscation. In the case of nationalization of com- 
panies the government was supposed to pay compensation for the property 
so taken, while confiscation was considered a taking without payment of any 
compensation. 

On March 8, 1946, a law was enacted extending expropriation proceed- 
ings to abandoned property and property presumably owned by Germans.°® 
This law enabled the Polish Government to confiscate property of German 
nationals and German legal entities which were not covered by the Act of 
January 3, 1946. In addition, property of persons who remained outside 
of Poland, and who lost its possession in connection with World War II 
activities, was placed in the custody of state authorities.’ This was done 
ostensibly for the purpose of administration of such property by the state 
until final determination had been made as to ownership of the property. 
Meanwhile, the authorities were directed to make an inventory, to ad- 
minister the property and to use it under instructions from the appropriate 
ministries. Under the provisions of that law the government acquired title 
to personal property after 5 years, and to real property after 10 years, 
counting from the end of 1945, the year when the war ended, if no restitu- 
tion to the owner of the abandoned property had been granted.® 

During the year 1946 the Government of Poland implemented the Na- 
tionalization Law of 1946 by instituting nationalization proceedings in 
individual cases, by defining the scope of the law with respect to the persons 
affected by the law, and by ordering the transfer of some properties to the 
state for use by government enterprises. 

On December 27, 1946, representatives of the United States and Poland 
reached an informal preliminary agreement, which provided that United 
States nationals should receive compensation from Poland in dollars for 
investments made in dollars, and in zlotys for other investments.* The 


2 Art. 3, Law No. 17, loc. cit. 8 Art. 2, ibid. 

*See Nicholas R. Doman, ‘‘ Postwar Nationalization of Foreign Property,’’ 48 
Columbia Law Rev. 1146 (1948). 

5 Law No. 87 of March 8, 1946, published in ‘‘Dziennik Ustaw,’’ No. 13 of April 19, 
1946, 6 Art. 2, Law No. 87, loc. cit. 

7 Art. 7 (3), ibid. 8 Art. 34, ibid. 

®16 Dept. of State Bulletin 28 (1947). 
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terms of payment of such compensation were left for a final agreement, but 
no such final agreement was signed during the next 13 years. Subject to 
compensation were properties located in Poland proper and in that part of 
Poland which prior to 1938 was territory of the German Reich. It was 
further agreed that no compensation would be paid for interests in enter- 
prises which, before December 11, 1941, were devoted to the production of 
arms and munitions, unless the U. S. owners had been deprived of the con- 
trol of the enterprises by German authorities after September 1, 1939. It 
was also stipulated that no compensation would be paid for U. S. interests 
acquired in a German enterprise after September 1, 1939, unless such in- 
terests were acquired from U. S. or Allied or neutral nationals. The pre- 
liminary agreement provided for the establishment of a Polish-United States 
Mixed Commission, which would determine the validity and the amount of 
the claims presented by U. S. nationals against Poland. 

In 1947 and thereafter the political and diplomatic relations between 
Poland and the United States gradually deteriorated so that no agreement 
could be reached with respect to the amount of a lump-sum payable by 
Poland, nor with respect to other terms of payment. The idea of settling 
the claims through a Mixed Commission composed of representatives of the 
United States and Polish Governments was subsequently abandoned. 

After 1947 numerous individual actions were taken by the Government 
of Poland which either implemented the provisions of the Nationalization 
Act of 1946 by ordering the nationalization of enterprises not yet na- 
tionalized, or by instituting liquidation proceedings of existing industrial 
or commercial companies. During the years 1947 through 1956 the Gov- 
ernment of Poland also used other methods of eliminating private owner- 
ship in economic enterprises. In 1949 printing and polygraphic enter- 
prises,’® and in 1951 tanneries,"* were subjected to a stringent licensing 
system, which created for all practical purposes a government monopoly in 
these branches of business. In 1951 certain other economic activities were 
declared government monopolies, such as the trade in hides and in textiles,** 
the trucking business** and all transactions in foreign trade.** During 
that time free commerce in major commodities was practically abolished. 
Such commodities included grain, grain products, meat and fats, poultry 
products, sheep’s wool, oil seeds, electric appliances, non-ferrous metals, 
scrap metals, gold and platinum.’® The trade in these commodities was 
transferred to government economic enterprises, and private trade was in 
this manner placed in compulsory, involuntary liquidation. No wonder 
that, under these circumstances, by the end of 1949 almost 100% of the 
wholesale, and 55% of all retail business had been eliminated. By 1951 
the latter figure increased to 94%. At the time of the enactment of the 
Polish Constitution of 1952 the business enterprises had been almost com- 


10 Law No. 245 of May 12, 1949, published in ‘‘Dziennik Ustaw,’’ No. 34/1949. 

11 Law No. 8 of Jan. 3, 1951, published in ‘‘Dziennik Ustaw,’’ No. 2/1951. 

12‘**Pziennik Ustaw,’’ No. 23/1951, and No. 25/1953. 

13 ‘“Dziennik Ustaw,’’ No. 4/1951. 14 ‘Monitor Polski,’’ No. A-102/51. 

15 ‘*Dziennik Ustaw,’’ No. 56/49, No. 7/50, No. 39/50, No. 46/50, No. 9/51, No. 25/51 
and No. 45/51. 
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pletely socialized, and the provision of Article 3 of that Constitution stated 
correctly ‘‘that the economy of the Polish People’s Republic is organized 
on a planned economy based upon enterprises in social ownership.’’ ** 
Poland concluded agreements regarding compensation for nationalized 
and confiscated property with France in 1948, with Switzerland, Great 
Britain and Sweden in 1949, and subsequent agreements with France and 
Great Britain in 1951 and 1954, respectively,’ but no agreement had been 
reached with the United States. The negotiations with the United States, 
broken up in 1947, were not resumed until 1957. After almost three years 
of negotiations, on July 16, 1960, an agreement was signed between the 
United States and Poland, whereby Poland agreed to pay $40,000,000 over 
a twenty-year period in full settlement of all claims of United States na- 
tionals on account of nationalization or other taking of property in Poland.** 


II. ANALYSIS OF AGREEMENT 


The payment of the amount of $40,000,000 shall be made in 20 yearly 
installments of $2,000,000 each, beginning on January 10, 1961.‘° The 
claims settled by the agreement are claims of United States citizens whose 
property, or rights and interest in property, were either: (a) na- 
tionalized or otherwise taken (confiscated, expropriated, seized, condemned, 
ete.) by the Government of Poland; or (b) appropriated, or limited and 
restricted in their use or enjoyment under Polish laws, decrees or other 
government measures. In addition, the agreement covers debts owed to 
American citizens by nationalized or confiscated enterprises, and debts 
which were a charge (like mortgages) upon nationalized, appropriated or 
otherwise taken property.”® 

It should be noted that the provisions of the agreement are broader than 
the corresponding provisions of a similar U. 8.-Yugoslav Claims Agreement 
of July 19, 1948, in which no provision was made for compensation for the 
limitation or restriction of the use of property, but only for the nationaliza- 
tion or other taking of property. Neither did the Yugoslav Agreement in- 
clude debts of nationalized enterprises ; mortgages and similar charges were 
not mentioned in the Yugoslav Agreement; as a matter of fact, mortgage 
claims had been approved as valid claims only by subsequent interpretation 
of the Yugoslav Agreement, when mortgages were declared to be in the 
nature of an interest in real property, and such interest has been con- 
sidered taken by the nationalization or confiscation of the property.” 

The American-Polish Agreement of July 16, 1960, provides that the 
distribution of the sum paid by Poland will be within the sole jurisdiction 


16 ‘“Dziennik Ustaw,’’ No. 33/52. 

17 Rudolf L. Bindschedler, La Protection de la Propriété Privée en Droit International 
Public 262 (1956). 

18 T.LA.S., No. 4545; 43 Dept. of State Bulletin 226 (1960); reprinted below, p. 540. 

19 Art. 1 of Agreement, below, p. 540. 20 Art. 2 of Agreement, ibid. 

21 Settlement of Claims by the Foreign Claims Settlement Commission of the United 
States and its Predecessors, p- 231 et seq. (Washington, D. C.: U. S. Government 
Printing Office, 1955). 
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of the Government of the United States.*? Thus, the determination of 
claims by a United States-Polish Commission, as set forth in the preliminary 
agreement of 1946, was eliminated and the adjudication of claims became 
the sole responsibility of the American Government. For this purpose 
the American Government had already established an adjudicating agency, 
namely, the Foreign Claims Settlement Commission of the United States.” 

After the agreement became effective, the Government of Poland was 
exonerated from any responsibility for claims covered by the agreement. 
Claims filed with the Government of the United States will not be presented 
to the Government of Poland, and claims filed directly with the Govern- 
ment of Poland will be referred to the Government of the United States 
for further action.** On the other hand the Government of Poland has 
undertaken to furnish information and evidence to the Government of 
the United States on the ownership and value of property which is the 
basis of claims presented to the U. 8S. Government. If such information 
or evidence is insufficient, the Government of Poland will permit examina- 
tion by representatives of the Government of the United States of the 
property in question, to the extent permitted by Polish laws. 

The U. S. Government will furnish to the Government of Poland 
copies of statements of claims and copies of the decisions rendered on the 
validity and amount of the claims. Where a claim has been found valid, 
the American Government will furnish to the Polish Government the 
original documents of title pertaining to the nationalized or confiscated 
property, including securities of corporations nationalized or confiscated 
by Poland. In case a claimant does not have such documents, the U. S. 
Government will procure a signed release from the claimant for his claim.” 

The agreement provides for a subsequent accord between the two 
governments regarding the methods of co-operation. Such an accord was 
put in effect by the two governments by the end of November, 1960. 

In a separate Annex to the agreement the two governments stipulated 
who shall be considered eligible claimants before the U. S. Government. 
For the purpose of the agreement a claim shall be considered valid, if it 
was owned continuously by a national of the United States from the date 
of nationalization, appropriation or other taking of the property to July 
16, 1960, the effective date of the agreement. There are two qualifications 
to this principle specified in more detail in paragraphs B and C of the 
Annex.”® 

Eligible nationals of the United States under the agreement are deemed 


to be the following persons: 


(1) Natural persons citizens of the United States who were direct 
owners of property in Poland; 

(2) Corporations and other legal entities, direct owners of property 
in Poland, organized under the laws of the United States, of which at 


22 Art. 3 of Agreement, below, p. 541. 

23 Reorganization Plan No. 1 of 1954, 68 Stat. 1279. 

24 Art. 4 of Agreement, below, p. 541. 25 Art. 5 of Agreement, ibid. 
26 See p. 543 below. 
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least 50% of the capital stock or proprietary interest was owned by 
United States citizens; the term proprietary interest has not been defined 
in the agreement, but it will be undoubtedly interpreted by the adjudi- 
eating agency of the U. S. Government at the first opportunity ; 

(3) Corporations and other legal entities, direct owners of property 
in Poland, organized under the laws of the United States, of which at 
least 50% of the capital stock or proprietary interest was owned by 
U. S. citizens, either directly or indirectly, through other juridical 
persons of any nationality in this or in a foreign country ; 

(4) Natural persons, American citizens, and American eligible corpora- 
tions, if they owned property in Poland indirectly through ineligible 
domestic corporations ; 

(5) Eligible claimants, as defined above, owning indirect proprietary 
interests (through shares of stock) in Polish corporations or in former 
German corporations; if a claimant was a shareholder of a former 
German corporation, his claim will be valid only if a major part of the 
property of the German corporation was taken by Poland; 

(6) Eligible claimants, as defined above, owning an indirect proprie- 
tary interest (through shares of stock) in Polish corporations or in 
former German corporations through ineligible domestic corporations ; 
in the case of German corporations a claim will be valid only if a major 
part of the property of the German corporation was taken by Poland 
and the corporation has ceased its existence; 

(7) Also valid will be claims of eligible claimants who are in a sub- 
stantial amount owners of foreign corporations, which in turn owned 
property in Poland, except if claims of such foreign corporations became 
compensable under agreements between Poland and a foreign country. 


The two qualifications of the principle of continuity of citizenship are 
specified in paragraphs B and C of the Annex to the agreement as follows: 


(1) An American corporation, whose outstanding capital stock or pro- 
prietary interest was owned, at the time of nationalization, in the major 
part by United States citizens or corporations which subsequently under- 
went judicial reorganization, shall remain eligible as a claimant, but such 
corporation shall participate in the sum paid by Poland only to the extent 
to which the capital stock or proprietary interest at the time of nationaliza- 
tion was owned by Americans. 

(2) A claim based on nationalization or taking shall not be valid, even 
though continuously owned by Americans, if the property was acquired 
by Americans after the application of German discriminatory measures 
to such property. 

Claims based on dollar bonds issued or guaranteed by the Polish 
Government in the United States during the period 1919-1939 are not 
included in the agreement. Such claims will be settled by separate 
negotiations between Poland and the bondholders in the United States,2* 


27 Letter of July 16, 1960, by the representative of the Polish Government to the 
Government of the United States, below, p. 544. 


458 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


LIL. AppLicATION OF AGREEMENT 


The International Claims Settlement Act of 1949, approved Mareh 10, 
1950 (P. L. 455, Slst Congress, 64 Stat. 12), provides, inter alia, that the 
International Claims Commission of the United States shall have jurisdic- 
tion to receive, examine, adjudicate and render final decisions with respect 
to claims of nationals of the United States ineluded within the terms of 
any claims agreement thereafter concluded between the Government of the 
United States and a foreign government providing for the settlement and 
discharge of claims of United States nationals against a foreign govern- 
ment arising out of the nationalization or other taking of property, by 
which agreement the Government of the United States has accepted as 
compensation a sum in an en bloc settlement. 

Under Reorganization Plan No. 1 of 1954 (68 Stat. 1279), the Inter- 
national Claims Commission was abolished and all functions of that 
Commission were transferred to the newly established Foreign Claims 
Settlement Commission of the United States. The latter Commission has, 
therefore, jurisdiction in determining and adjudicating the claims settled 
under the U. S.-Polish Agreement. Such claims must be filed with the 
Commission on or before September 30, 1961, on forms furnished to the 
claimants by the Commission. Claims must be filed regardless of a previous 
registration of the claim with the Department of State or with the 
Commission.** 

Upon receipt and investigation of the claim, the Commission issues a 
proposed decision in determination of the claim. When such proposed 
decision denies the claim in whole or in part, claimant may within 20 days 
of service thereof file objections to the proposed decision or request a 
hearing on the claim, or both. 

If no objection or request for a hearing is filed, such proposed decision 
becomes the Commission’s final determination on the claim, without further 
order or decision. If objections are filed, the Commission may after due 
consideration (1) either issue a final decision affirming or modifying its 
proposed decision; or (2) issue a further proposed decision; or (3) order 
a further investigation of the claim. The Commission may also on its own 
motion order a hearing on a claim, even if no hearing was requested, 
either for the taking of evidence on specified questions or for the hearing 
of oral argument.”® 

After a decision for an award becomes final, the Commission will certify 
such award to the Secretary of the Treasury. The Secretary of the Treas- 
ury is authorized and directed to make out of the available funds a payment 
in full of the principal of awards of $1000 or less, or on account of the 
principal of each award of more than $1000. The Secretary of the 
Treasury is also authorized to make additional payments in ratable propor- 
tions, on account of the unpaid principal of all awards in the principal 
amount of more than $1000, according to the proportions which the unpaid 

28 Regulations of the Foreign Claims Settlement Commission of the United States, 


Title 45 of Code of Federal Regulations, Sees. 531.1 (¢) and 531.2 (as amended on 
Aug. 16, 1960). 29 Regulations, ibid., See. 531.5. 


1961 | NOTES AND COMMENTS 159 


principal of such awards bears to the total amount in the fund available 
for distribution at the time such payments are made. Only after the 
principal amounts of all awards are paid shall the Seeretary of the 
Treasury make payments for accrued interest.®° 

A claimant may appear before the Commission on his own behalf, or 
he may be represented by an attorney-at-law duly admitted to practice in 
any State or Territory of the Union or in the District of Columbia. The 
total remuneration of an attorney-at-law on account of services rendered 
on behalf of any claimant cannot exceed 10% of the total amount paid 
on account of such eclaim.*! 

Thus far no termination date has been set for the completion of the 
claims program under the U. §8.-Polish Agreement. It is, however, likely 
that Congress will fix a termination date when the first opportunity arises. 

It is impossible to predict how many claims will be filed in this program. 
Even more impossible is it to state what the final amount of the awards 
will be and what will be the final percentage paid out from the funds 
to the recipients of the awards. Considering that many claims filed with 
the Commission may not meet eligibility requirements under the agree- 
ment, and that the total amount of funds eventually available for distribu- 
tion will be fairly sizable, a moderately optimistic view may be justified that 
the final outcome will be satisfactory to most of the eligible claimants who 
will have received awards from the Commission. 


ZVONKO R. Rope 
Attorney, Foreign Claims Settlement Commission of the United States * 


DEVELOPMENTS IN THE BELIZE QUESTION 1946-1960 


The historical origins of the dispute between Great Britain and 
Guatemala over British Honduras, and its revival by Guatemala in the 
1930’s have been so frequently discussed’? that it is unnecessary even to 
recapitulate them here. The purpose of this article is to attempt an 
interpretation of the events which have followed the British offer of 1946 
to have the matter determined by the International Court of Justice.? 
Guatemala had claimed in 1939-1940, and reaffirmed at the close of World 
War II, that the Anglo-Guatemalan Convention of 1859, which fixed the 
boundaries between Guatemala and British Honduras, had become void, 


80 Sec. 8 (c) of the International Claims Settlement Act of 1949, as amended (64 
Stat. 12; 22 U.S.C. 1625 et seq.). 81 Sec. 4 (f) of the Act, ibid. 

*The views expessed in this note are the personal opinion of the writer. They do 
not necessarily reflect the position of the Foreign Claims Settlement Commission of the 
United States. 

1 For example, succinctly in J. L. Kunz, ‘‘Guatemala vs. Great Britain: In re Belize,’’ 
40 A.J.I.L. 383-390 (1946); historically in R. A. Humphreys, ‘‘The Anglo-Guatemalan 
Dispute,’’ 24 International Affairs 387-404 (1948); juridically in L. M. Bloomfield, 
The British Honduras-Guatemala Dispute (Toronto, 1953); and polemically in J. L. 
Mendoza, Britain and her Treaties on Belize (Guatemala, 1947). 

2 Great Britain, International Court of Justice, Declaration by His Majesty’s Govern- 
ment ... Mise. No. 11 (1946): Cmd. 6934 (1946). 
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because Britain had failed to fulfill the provisions of Article 7,° under 
which the two parties were to co-operate in the construction of a road from 
Guatemala City to the Atlantic Coast. Guatemala further claimed that, 
as a consequence of the annulment of the convention, the sovereignty of the 
whole of British Honduras, which she alleged she had ceeded to Great 
Britain by concluding the convention, reverted to her, and she was entitled 
to recover the territory now illegally held by Great Britain. 


I 


The effect of the British declaration accepting the jurisdiction of the 
International Court of Justice was to empower the Court to determine on 
both of these claims. Britain had several legal arguments at her disposal. 
Against the claim that Guatemala was entitled to annul the convention, 
it could be contended that Britain had in fact discharged her obligations 
under Article 7 by concluding an additional convention in 1863 designed 
to implement the road-making obligation. Guatemala failed to ratify this 
additional convention within the stipulated time, and when she did eventu- 
ally ratify (coupling the ratification with two ‘‘clarifications’’ which 
proved unacceptable to Britain), Britain claimed that the opportunity was 
lost, and that for her part she considered that she had discharged her 
obligations. This stand may be legally defensible;® but even if it is, to 
attempt to use a matter of form to escape a recognized obligation was, to 
say the least, less than generous and far from creditable. The British 
Government appears to have realized this when the matter was reopened 
in the 1930’s, and at that time professed itself prepared to consider means 
of implementing Article 7 or of making some financial adjustment. But 


8 Art. 7 reads: ‘‘With the object of practically carrying out the views set forth in 
the preamble of the present Convention for improving and perpetuating the friendly 
relations which at present so happily exist between the two High Contracting Parties, 
they mutually agree conjointly to use their best efforts by taking adequate means for 
establishing the easiest communication (either by means of a cart-road, or employing 
the rivers, or both united, according to the opinien of the surveying engineers), between 
the fittest place on the Atlantic coast near the settlement of Belize and the capital of 
Guatemala; whereby the commerce of England on the one hand, and the material 
prosperity of the Republic on the other, cannot fail to be sensibly increased, at the 
same time that the limits of the two countries being now clearly defined, all further 
encroachments by either party on the territory of the other will be effectually checked 
and prevented for the future.’’ Printed in Bloomfield, op. cit. 30; Mendoza, op. cit. 
137-138. 

4The declaration reads: ‘‘I, Ernest Bevin, His Majesty’s Principal Secretary of 
State for Foreign Affairs, declare on behalf of His Majesty’s Government in the United 
Kingdom in accordance with paragraph 2 of Article 36 of the Statute of the Interna- 
tional Court of Justice that for a period of five years from the date of this Declaration 
they accept as compulsory ipso facto and without special agreement, in relation to wny 
other State accepting the same obligation, the jurisdiction of the Court in all legal 
disputes concerning the interpretation, application or validity of any treaty relating to 
the boundaries of British Honduras, and over any questions arising out of any conclusion 
which the court may reach with regard to such treaty.’’ 

5 As argued in W. J. Bianchi, Belize: the Controversy between Guatemala and Great 
Britain over the Territory of British Honduras in Central America 92-103 (New York, 
1959); but Bloomfield (op. cit. 111-115) disagrees. 
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even if Britain were to admit that she had failed to carry out Article 7, 
she could argue that Guatemala was not entitled to revoke the entire 
convention, either because Article 7 could not be regarded as a material 
provision in what was essentially a boundary treaty, or because, even if 
Guatemala had a case for revocation in 1867 (when Britain refused to 
renew negotiations over the implementation of Article 7), the lapse of 
time before exercising this right in 1939 was unduly great.® Against 
Guatemala’s consequential claim that the cancellation of the convention 
of 1859 restored Guatemalan sovereignty over British Honduras, Britain 
could argue that the status quo ante 1859 was not Guatemalan sovereignty, 
which Britain had never recognized, but that Britain herself by that date 
had acquired territorial rights by prescription, after Spain had tacitly 
abandoned her sovereignty over the area.’ 

To support her claims Guatemala had argued that she had inherited 
from Spain the sovereignty of the entire area of British Honduras, when 
she gained her independence by revolution in 1821;* that the acceptance 
of the boundary of 1859 thus involved a cession of territory; that this 
cession had to be disguised, as Britain was precluded from acquiring 
territory in the area by the Clayton-Bulwer Treaty of 1850 with the 
United States;® and that Article 7 provided Guatemala’s compensation 
for the cession she made by agreeing to the boundaries laid down in the 
remainder of the convention. Article 7 was thus an essential and material 
part of the convention, and its non-fulfillment by Britain entitled Guate- 
mala to exercise the right of unilateral revocation of the whole convention.’® 


6 For these arguments see Bloomfield, op. cit. 116-119. 

7 See ibid. 78-96. 

8 This contention is disputed in part by the Mexican Government, which claims that 
Mexico inherited the northern half of British Honduras from Spain, Guatemala inherit- 
ing only the southern half. This claim is fully expounded in I. Fabela, Belice: Defensa 
de los Derechos de México (Mexico, 1944). The boundary between British Honduras 
and Mexico was fixed by an Anglo-Mexican treaty of 1893, and Mexico since then has 
made no claim to the territory as against Britain. The Mexican Government has, 
however, made it plain on several occasions since World War II that, in the event of 
a change in the status of British Honduras, her interest in the northern half of the 
territory would revive. See, for example, C. G. Fenwick, ‘‘The American Committee 
on Dependent Territories,’’ 44 A.J.I.L. 368 (1950), and U.N. General Assembly, 8th 
Sess., Official Records, Fourth Committee, 333rd Meeting, Oct. 14, 1953, par. 11; 
10th Sess., Fourth Committee, 472nd Meeting, Oct. 6, 1955, par. 39; 10th Sess., 541st 
Plenary Meeting, Nov. 8, 1955, par. 175; 13th Sess., 771st Plenary Meeting, Oct. 6, 
1958, par. 110. 

®The Anglo-Guatemalan Convention was in fact one of a series of treaties executed 
by Britain along the lines of an unratified agreement of 1856 with the United States 
designed to clear up disagreements which had arisen between the two countries over 
the interpretation of the Clayton-Bulwer Treaty. On this point see Humphreys, loc. cit. 
393-395, or, more fully, M. W. Williams, Anglo-American Isthmian Diplomacy 1815- 
1915, Ch. VIII (Washington, 1916). 

10 The Guatemalan contentions may be studied in Mendoza, op. cit., and in Guatemala, 
Ministry of Foreign Affairs, White Book: Controversy between Guatemala and Great 
Britain relative to the Convention of 1859 on Territorial Matters (English edition, 
Guatemala, 1938), and Continuations of the White Book Series I and II (English 
editions, Guatemala, 1939-1945). 
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To set out Guatemala’s line of legal argument is to go a long way 
towards suggesting why Guatemala decided not to accept Britain’s offer 
of a legal determination of the dispute. For the doctrine that the revolu- 
tionary states of Latin America ‘‘inherited’’ from Spain all her rights 
in their respective areas is not recognized in the general body of interna- 
tional law.7?. Thus, even if the International Court of Justice were to 
uphold on legal grounds Guatemala’s unilateral revocation of the conven- 
tion of 1859, it would seem unlikely that it could give judgment in favor 
of Guatemala’s consequential claim that sovereignty should revert to her, 
in view of the fact that recognized legal grounds for regarding the status 
quo ante 1859 as Guatemalan sovereignty over British Honduras are 
lacking. 

This point is of some importance in view of the conclusion reached by 
Professor Wayne M. Clegern in a recent article,’? which has gained some 
eurrency through being taken up in Guatemala.** After an examination 
of the records of the British Foreign Office bearing on the negotiation and 
subsequent history of the convention of 1859, Professor Clegern concludes: 


Evidence provided by its authors and early interpreters indicates 
that the treaty involved cession of the [southern half of British 
Honduras], for which its seventh article provided compensation. 


This conclusion is exaggerated. It is true that the documents Professor 
Clegern cites indicate fairly clearly that British statesmen and officials 
considered Article 7 as in some sense compensatory to Guatemala. But 
indications of compensation do not necessarily imply indications of cession 
of territory, and Professor Clegern’s evidence (as he himself has pointed 
out)?* is not inconsistent with the interpretation that what Guatemala gave 
up, and was compensated for, was not territory but claims, of which the 
British Government was well aware, but the validity of which it had never 
recognized.?® By restricting himself to the treaty and what followed it, 
Professor Clegern arrives at something less than a full interpretation of 
the treaty, which must surely include what the parties considered the 
status quo to be. His evidence does not show that the British Government 


or the British negotiator regarded the status quo as Guatemalan sover- 
eignty.*™* 

11 See Bloomfield, op. cit. 86-95. 

12 ‘* New Light on the Belize Dispute,’’ 52 A.J.I.L. 280-297 (1958). 

18 Professor Clegern’s article was reprinted under the title ‘‘ Nueva Luz sobre la 
Disputa de Belice,’’ in Revista de la Facultad de Ciencias Juridicas y Sociales de 
Guatemala, Epoca VI, No. 4 (1958), pp. 90-112, and was clearly the inspiration for an 
important series of articles by David Vela, entitled ‘‘Centenario de la Convencién 
Anglo-Guatemalteca de 1859,’’ which appeared in the newspaper El Imparcial on 
April 27, 28, 29, 30, May 1, 2, 4, 5, 1959, and were reprinted in Revista de la APG 
(Asociacién de Periodistas de Guatemala), No. 10 (July, 1959), pp. 26-48. 

14In a review in 54 A.J.I1.L. 204 (1960). 

15 For this interpretation, see Humphreys, loc. cit. 396-399, and Bloomfield, op. cit. 
97-106. 

15° It should also be noted that Professor Clegern has subsequently published a docu- 
ment (‘fA Guatemalan Defense of the British Honduras Boundary of 1859,’’ 40 
Hispanic American Historical Review 570-581 (1960), which suggests that the 
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Thus, although Professor Clegern’s work may have an important bearing 
on the interpretation of Article 7, and thus on the question of the responsi- 
bility for its non-fulfillment and the entitlement to revoke the entire 
convention, it cannot be held to affect the consequential issue of Guate- 
mala’s claim to recover her sovereignty, which remains without any founda- 
tion known to general international law. Professor Clegern’s parting shot: 
**Perhaps Guatemala should reconsider her refusal to accept a purely legal 
decision of the Belize dispute,’’ is misleading, at least as regards a claim 
to territory. And it would seem that it is precisely because a territorial 
settlement (as opposed, for example, to a purely pecuniary one) has become 
important to Guatemala that she has not accepted a legal determination 
of the matter. 

Two reasons can perhaps be adduced for the Guatemalan preoccupation 
with territory (which, it may be noted, is a comparatively recent develop- 
ment, for in the years following the treaty of 1859, and when the dispute 
was reopened in the 1930’s, Guatemala’s claim was purely financial). The 
first is the obvious one of national pride. Guatemala has asserted a claim 
to British Honduras, and this was embodied in the Guatemalan Constitu- 
tion of 1945 which states that ‘‘Belice’’** is part of the national territory. 
This is a position from which it would be difficult to retreat with dignity. 
Moreover Guatemalan writings on the subject leave the impression of a 
strong conception that the territory of the country is in some way sacred 
and inviolable, an attitude of mind which elevates the controversy to a 
level of fundamental principle. 

The element of national dignity has perhaps tended to obscure the second, 
and possibly equally important, factor of material interests. Guatemala’s 
largest department, E] Petén, is cut off from the south (and thus from 
the rest of the republic) by a mountain barrier. Its natural outlet east- 
wards to the Atlantic is blocked by British Honduras. It has remained 
thinly populated and undeveloped, but is believed to be rich in re- 
sources—it contains unexploited forest lands, is thought to have consider- 
able agricultural potentialities, and has been in the last few years the 
scene of large-scale oil prospecting. The problem of an outlet for El Petér 
has, since the 1930’s, been a background factor in the controversy,’* and 
has oceasionally approached its forefront.** While it might be solved by 


Guatemalan negotiator had some doubts about the validity of his country’s claims to 
sovereignty. 

16In Latin American parlance this term refers to the whole territory of British 
Honduras as well as to the town of Belize. 

17It is very frequently mentioned in Guatemalan writings on the subject: see, for 
example, J. L. Mendoza to Editor, Jan. 28, 1948, 24 International Affairs 317 (1948) ; 
Carlos Garcia Bauer, La Controversia sobre el Territorio de Belice y la Procedimiento 
Ex Aequo et Bono 15 (Guatemala, 1958). 

18 As in 1936, when part of a Guatemalan proposal for solving the dispute involved 
Britain handing over a strip of territory which would have linked El Petén to the sea 
(see Humphreys, loc. cit. 402; Bloomfield, op. cit. 55), and in 1958, when the implica- 
tions of the possible discovery of commercially exploitable reserves of oil were being 
considered (see 11 Hispanic American Report 76 (1958); 12 ibid. 79-80 (1959); 
A. Prats, Visién Actual de Belice, Ch. XV (Mexico, 1958)). In this connection it may 


464 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


means other than the acquisition of British Honduras by Guatemala, a 
territorial adjustment would obviously be more secure and permanent than 
some form of transit coneession.'® Material interest thus cannot be dis- 
counted as a motive for Guatemala seeking a territorial solution. 


II 


With both moral and material interests at stake, but with what a New 
York lawyer has described as ‘‘a legally desperate case,’’*° Guatemala 
could hardly accept the British offer to submit the dispute to the Interna- 
tional Court of Justice. But neither could she allow it to go by default, 
and her response was to accept the jurisdiction of the International Court 
of Justice, provided the case was decided ex aequo et bono (1.e., with 
reference to extraneous non-legal considerations).** Thereafter for some 
years Guatemalan propaganda devoted much effort to extolling the virtues 
of equity over those of law; but this could scarcely offset the impression 
of a shifting of ground, for the Guatemalan claims and arguments against 
Britain had been of a legal nature, and Britain had offered to submit them 
to legal adjudication. On the other hand the appeal to equity was not 
without some advantages. It enabled extra-legal considerations to be 
introduced and sympathy invited, for example, by representing the 1859 
eonvention as extracted from a weak nation by a strong one, and by 
drawing attention to British Honduras as a surviving example of colonial- 
ism on the American mainland. It also provided a reasonable means for 
keeping the dispute, and thus Guatemala’s claims and hopes, alive.?* 


be noted that the form in which Guatemala in 1947 proposed that the dispute should 
be referred to the International Court of Justice would presumably have allowed 
geographical and economic factors to be taken into account in deciding the case. 

19 For negotiations regarding transit, see Sec. IV below. 

20 W. J. Bianchi, op. cit. 137. 

21 The Guatemalan declaration reads: ‘‘The Government of Guatemala declares that, 
in accordance with Article 36 (2) and (3) of the Statute of the International Court of 
Justice, it recognizes as compulsory, ipso facto and without special agreement, in relation 
to any other State accepting the same obligation, and for a period of five years, the 
jurisdiction of the Court in all legal disputes. This declaration does not cover the 
dispute between England and Guatemala concerning the restoration of the territory 
of Belize, which the Government of Guatemala would, as it was proposed, agree to submit 
to the judgment of the Court, if the case were decided ex aequo et bono, in accordance 
with Article 38 (2) of the said Statute.’’ 1946-1947 I.C.J. Yearbook 219. 

22 Guatemala brought the matter up repeatedly at Inter-American Conferences (for a 
summary of action on the hemispheric level, see Carlos Garcia Bauer, op. cit. 72-80), 
and at the United Nations (see U.N. General Assembly, 2nd Sess., Official Records, 
Fourth Committee, 36th Meeting, Oct. 3, 1947; 4th Sess., Fourth Committee, 114th 
Meeting, Nov. 3, 1949, pars. 25-32; 5th Sess., 280th Plenary Meeting, Sept. 21, 1950, 
par. 144; 5th Sess., Fourth Committee, 18lst Meeting, Nov. 17, 1950, pars. 26-33; 
6th Sess., Fourth Committee, 207th Meeting, Nov. 21, 1951, par. 24; 7th Sess., Fourth 
Committee, 255th Meeting, Oct. 27, 1952, pars. 34-35; 8th Sess., Fourth Committee, 
333rd Meeting, Oct. 14, 1953, par. 1; 10th Sess., Fourth Committee, 472nd Meeting, 
Oct. 6, 1955, pars. 36-38; 10th Sess., 841st Plenary Meeting, Nov. 8, 1955, pars. 
167-170; 13th Sess., 761st Plenary Meeting, Sept. 26, 1958, par. 127, and 772nd Plenary 
Meeting, Oct. 6, 1958, pars. 51-57; 14th Sess., 805th Plenary Meeting, Sept. 23, 1959, 
and 809th Plenary Meeting, Sept. 25, 1959, pars. 240-242). 
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Whether Guatemala ever seriously expected Britain to abandon her position 
on the strong ground of the rule of law may be doubted. It has, indeed, 
been suggested that Guatemala was seeking merely to prolong the contro- 
versy; that since British Honduras is a financial liability, it would in 
fact be an unwelcome acquisition for Guatemala; but that the Guatemalan 
Government has pursued the question in an attempt to divert attention 
from internal matters.** 

A flurry of diplomatic exchanges in 1948-1949 (following the action of 
the British Government in sending warships to Belize in response to re- 
ported threats of invasion) served to confirm both parties in the stands 
taken up in 1946-1947." The British declaration of 1946 was renewed 
for a further five years when it expired in 1951, but the general Guatemalan 
declaration, to which the declaration accepting an ez aequo et bono decision 
on the British Honduras dispute was an exception, was not renewed on its 
expiry in 1952, and since that date the attitude of the Guatemalan 
Government to ex aequo et bono procedure has not been on record. What- 
ever confidence the Guatemalan Government may have had in the strength 
of its case in equity, may have been somewhat undermined by the opinion 
of a Canadian international lawyer that in their long possession the British 
had built up a formidable ‘‘equitable interest’’ in British Honduras.** 
This opinion was quoted by Carlos Garcia Bauer, in a discussion, published 
in 1958 when he was Guatemalan Minister of Foreign Affairs, which 
throws considerable doubt on the usefulness of the ex aequo et bono pro- 
cedure for the purposes of Guatemala’s case.** Certainly, after the expiry 
of Guatemala’s original declaration in 1952, much less appears to have 
been heard from Guatemala about submitting the matter to the Interna- 


23 See Peter Smithers, ‘‘Central America,’’ 23 International Affairs 505-507 (1947) ; 
Bloomfield, op. cit. 131-133, 139; 7 Hispanic American Report, No. 2, p. 14 (1954); 8 
ibid. 395, 446 (1955); 9 ibid. 413 (1956); 11 ibid. 237, 529 (1958). 

24 A typical Guatemalan statement of the time was: ‘‘My Government have never been 
opposed ... to the Court’s considering the juridical aspect of the controversy, and to 
its taking this into account when rendering its decision. What my Government are 
opposed to, because they consider it unjust, is that it should be this aspect, solely and 
exclusively which the court should consider, to the exclusion of all aspects of another 
order, such as the antecedents of the case and the historical, political and moral 
circumstances within which the facts developed. ...If the British Government have 
any confidence in the validity of their arguments the remedy lies in accepting the oft 
repeated offer of my Government to allow the dispute to be resolved by the International 
Court through an ‘ex aequo et bono’ procedure .. .’’ (from a Note of May 27, 1949, 
printed in Bloomfield, op. cit. 196-197); and a typical British statement was: ‘‘The 
Guatemalan Government claim that His Majesty’s Government have not fully carried 
out the terms of the Anglo-Guatemalan Treaty of 30th April 1859. This is manifestly 
a legal matter. . . . His Majesty’s Government are unable to understand why then the 
Guatemalan Government are not prepared to allow their claim to be legally adjudicated 
upon ... The people of British Honduras are entitled to an assurance that any claim 
affecting the territory in which they live shall be decided on a legal basis . . . For that 
reason His Majesty’s Government are not prepared to accept a reference to the Court 
ex aequo et bono which would mean that the Court could override the legal rights of 
the parties and give a decision on the basis of the view of expediency or policy.’’ 
(From a Note of Sept. 8, 1949, printed in Bloomfield, op. cit. 199-201.) 

25 Bloomfield, op. cit. 138-139, 140, 142. 26 Carlos Garcia Bauer, op. cit. 143-155. 
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tional Court in any form, and especially since the advent to the Presidency 
of General Ydigoras Fuentes in 1958, Guatemalan propaganda has taken 
the form of a simple reiteration that ‘‘Belice’’ is Guatemalan territory 
illegally held by Britain. Activity was intensified in 1959, the centenary 
of the Anglo-Guatemalan Convention, and the President, who appears to 
have strong personal feelings on the matter, has succeeded in keeping the 


matter very much to the fore. 


An impasse was thus early reached between the two parties to the 
dispute over the form in which it should be submitted for determination. 
But it soon became clear that there was another factor in the situation 
besides the attitudes of the two sovereign Powers. The inhabitants of 
British Honduras were naturally vitally interested in the outcome of the 
dispute, and although their views could not affect the actual legal situation, 
they soon began to play some part. In March, 1948, the Legislative Council 
of British Honduras unanimously passed a resolution of loyalty to the 
British Crown and placed on record their unalterable desire to remain 
in the Commonwealth,”* and the British Government made it clear that 
this strengthened its resolve to accept only a legal settlement of the dispute, 
as it could not surrender territory against the wishes of the inhabitants 
unless legally obliged to do so.** 

Guatemala could not ignore this line of argument, which introduced, 
however circuitously, the issue of human rights into the controversy. 
Moreover, it must have been clear that the wishes of the inhabitants might 
well enter into any equitable determination, and might well be decisive 
in any purely political solution of the matter. Guatemala first denied 
the fact, alleging that the demonstrations of loyalty were officially inspired 
and did not represent the true feelings of the populace,”® and then em- 
barked on a campaign to create a favorable body of opinion in British 
Honduras. The circumstances were propitious in that the year 1950 saw 
the rise of a genuine anti-colonial nationalist movement in British Hon- 
duras, which found its political expression in the People’s United Party 
(PUP). In its early years the PUP was widely suspected of having close 
affiliations with Guatemala, and of receiving support from that quarter, 
and an inquiry held in 1954 appeared to confirm at least some of these 


27 The resolution reads: ‘‘Be it resolved that it be placed on record that the people 
of British Honduras are unalterably fixed in mind that their national status as loyal 
British subjects and the position of their country as a component part of the British 
Empire shall remain unchanged.’’ Printed in British Honduras, Legislative Council, 
Minutes and Proceedings of the Legislative Council of British Honduras for the year 
1948, No. 1, March 16, 1948. 

28 Statement in House of Commons by Secretary of State for Foreign Affairs, June 
2, 1948, Great Britain, Parliament, Parliamentary Debates (Hansard), Official Reports, 
Fifth Series, House of Commons, Vol. 451, cols. 998-999. See also statement quoted 
in note 24 above. 

29 See, for example, Notes of May 27, 1949, Oct. 23, 1951, and Feb. 21, 1952, printed 
in Bloomfield, op. cit. 198, 203-205, 210-214. 
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suspicions.*° The party, however, won an overwhelming success in the 
first election held under universal adult suffrage in 1954, and its leaders 
took office. In 1956, after a split in the PUP, in which the Guatemalan 
issue appears to have played at least some part, leadership devolved upon 
George Price, who, though rather in the background, had probably been 
the most powerful figure in the party from the outset. Price was successful 
in the elections of 1957, on a platform whose main plank was opposition 
to joining the Federation of the West Indies (which the former leaders 
of the party were suspected of favoring), but which also envisaged a 
‘*Central American destiny’’ for British Honduras. In the course of 1957 
Price was allegedly in secret contact with the Guatemalan authorities,™ 
and in London in November of that year, while engaged in talks about 
financial aid with the Colonial Office, he was found to have been entertain- 
ing overtures from the Guatemalan Minister regarding some plan for 
severing the connection of British Honduras with Britain, and associating 
it in some way with Guatemala.*? The Secretary of State for the Colonies 
promptly broke off the talks, and, when the British Honduras delegation 
returned home, another resolution of loyalty was passed unanimously by 
the Legislative Assembly.** Price was removed from office and lost some 
of his former leading supporters.** However, in the course of 1958, during 
which he made a visit to Central America, Price clarified his own position 


30 See Great Britain, Colonial Office, British Honduras: Report of an Inquiry held 
by Sir Reginald Sharpe Q.C. into allegations of contacts between the People’s United 
Party and Guatemala (Cmd. 9139, 1954). 

81 Statement by Colonial Secretary of British Honduras, reported in Belize Billboard, 
Dee. 21, 1957. 

82 For this incident see The Times (London), Nov. 28, 29, 30, Dec. 2, 4, 9, 18, 20, 21, 
1957; British Honduras, Government Gazette, No. 63, Dee. 3, 1957; statements in House 
of Commons by Secretary of State for the Colonies, Nov. 27 and Dec. 3, 1957, Great 
Britain, Parliament, Parliamentary Debates (Hansard), Official Reports, Fifth Series, 
House of Commons, Vol. 578, cols. 1159-1162; Vol. 579, cols. 192-194. 

83 The resolution (which was passed on Dec. 17, 1957, and was supported by Price) 
reads: ‘‘ Having regard to the recent developments which culminated in the breakdown 
of the financial, economic and constitutional discussions which were being held last 
month in London between representatives of the Government of British Honduras on 
the one side and of Her Majesty’s Government in the United Kingdom on the other 
side, be it resolved that this House: Rejects any claim by any other Government than 
the Government of the United Kingdom to sovereignty over British Honduras in 
accordance with the wishes of the people of British Honduras, who are the rightful 
owners of the country and who will decide its future destiny; Declines to have anything 
to do with any plan for the incorporation of British Honduras in any other country; 
Desires to be on friendly terms with all its neighbours and welcomes the closest economic 
relations with all countries which desire to trade with this country to the mutual benefit 
of all; Declares that its aim remains the achievement of self-government for British 
Honduras; Expresses its confidence that self-government can be achieved for British 
Honduras in cooperation with Her Majesty’s Government in the United Kingdom as 
it has elsewhere; and Reaffirms its loyalty and allegiance to the British Crown and 
to the person of Her Majesty the Queen.’’ Printed in Belize Billboard, Dec. 18, 1957. 

84 One of these, Nicholas Pollard, significantly stated that he had been prepared to 
exploit the Guatemalan dispute as a weapon against the British, but could not join 
Price in seriously promoting association with Guatemala (statement of March 8, 1958, 
printed in Daily Gleaner (Kingston, Jamaica), April 28, 1958). 
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on the future of British Honduras. He stressed that his aim was independ- 
ence, denied that he had ever considered subjecting British Honduras to 
Guatemalan authority, and made it clear that what he envisaged was 
economic association with Central America, and a possible future political 
affiliation as a sixth independent member of the supra-national Organiza- 
tion of Central American States (ODECA).** In the succeeding months 
it became more and more obvious that these aspirations seriously diverged 
from Guatemalan policy as enunciated by President Ydigoras Fuentes.** 
In February, 1960, at a conference in London, agreement was reached 
between the Colonial Office and delegates from British Honduras on a 
substantial measure of constitutional advance towards self-government, 
and Price associated himself with a declaration reaffirming the desire of 
the people of British Honduras to remain in the Commonwealth and their 
loyalty to the British Crown,*’ and with a statement unequivocally repudi- 
ating Guatemalan claims of sovereignty.** It was then quite evident that 
the Guatemalan campaign to win British Honduras from within had 
failed. 

President Ydigoras Fuentes appeared to take British Honduran opinion 
into account in a speech made at a village on the British Honduras frontier 
at the end of April, 1960, when he said that Guatemala was awaiting 
British Honduras on whatever terms its people chose, whether as a 
department of Guatemala, or as an associated state. But two months later 
he aroused great indignation in Belize by saying that in the event of 
Britain being involved in war, Guatemala would seize British Honduras, 
in which it already had a ‘‘fifth column’’ operating.*® The discrepancy 
between the desires of Guatemala and those of British Honduras thus 
still apparently exists, but the people of British Honduras in the last 
ten years have been making an increasingly compelling claim to determine 
their own destiny—a claim which in the present climate of world opinion, 
ean hardly fail to arouse very great respect. 


IV 


With a poor case in law, a dubious one in equity, and none at all under 
the principle of self-determination, it would be surprising if Guatemala 


35 See, for example, 11 Hispanic American Report 248 (1958); Press Release by 
George Price, Party Leader of the People’s United Party, Belize, July 15, 1958 
(mimeographed); Daily Gleaner (Kingston, Jamaica), Dec. 31, 1958. 

86 Among the President’s statements were one that ‘‘Belice will be ours by right 
or might’’ and another that Guatemala would take Belice ‘‘by reason or force’’ (see 
11 Hispanic American Report 195, 599 (1958)). 

87 Great Britain, Colonial Office, Report of the British Honduras Conference held in 
London in February, 1960 (Cmnd. 984, 1960), p. 7. 

88 Embodied in ‘‘A Joint Declaration and Agreement by the People’s United Party 
and the National Independence Party of British Honduras,’’ signed in London, Feb. 17, 
1960 (printed in Belize Billboard, Feb. 28, 1960). 

89 See editorials in all three Belize newspapers: Daily Clarion, July 4, 1960; Belize 
Billboard, July 6, 1960; and particularly the PUP newspaper, Belize Times, July 6, 1960 
(all reproduced in The British Honduran (Government Printer, Belize), No. 7, July, 
1960). 
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had not from time to time considered swallowing her pride, cutting her 
losses, and extracting what material advantage she could for El] Petén 
from the presumable British desire to be rid of a vexatious international 
irritation. Thus direct negotiations with a view to arranging transit 
concessions might well, according to one observer, have been successful 
between 1945 and 1947;*° and were embarked on again, at the instance 
of the Guatemalan Government, in 1954 and 1957, but proposals made by 
Britain in 1957 met with no response.*t One factor which probably pro- 
pelled Guatemala in this direction was the possibility that British Honduras 
might become part of the Federation of the West Indies.*? It may well 
have seemed likely to Guatemala, not only that British Honduras, if it 
were once integrated into the Federation, would be virtually unobtainable 
by any means, but also that the Federation might feel less necessity than 
Britain to make material concessions to Guatemala. But the decision of 
British Honduras not to federate, and the setting up of the Federation 
without her in 1958, might have seemed to make such a settlement less 
urgent; while the attitude of President Ydigoras Fuentes, would appear to 
render such a solution improbable, at least for the duration of his 
Presidential term. 

Meanwhile the chief sufferers from the dispute are the people of 
British Honduras (and perhaps to a lesser extent those of El Petén). 
Uncertainty about the future has not only bedeviled British Honduran 
politics for a decade, but is believed to have had serious economic effects 
by acting as a disincentive to much needed foreign investment in the 
territory. As for the effects of the controversy on Guatemala, it will be 
for future generations of Guatemalans to pronounce on whether the 
resources employed in the pursuit of this claim might not have been 
used in ways more beneficial to the Republic. 

D. A. G. WabDDELL 
University of Edinburgh 


REGIONAL MEETINGS OF THE SOCIETY 


Two regional meetings of the American Society of International Law 
have been held since the beginning of the year. The first was held January 
27-28, 1961, at the University of California School of Law, Berkeley, 
California; the second on March 2, 1961, at the House of the Association 
of the Bar of the City of New York. A conference arranged by the World 


40 Smithers, op. cit. 506-507. 

41 Written answer by Secretary of State for Foreign Affairs, Dec. 5, 1957, Great 
Britain, Parliament, Parliamentary Debates (Hansard), Official Reports, Fifth Series, 
House of Commons, Vol. 579, cols. 81-82. See also Great Britain, Central Office of 
Information, British Honduras: the Guatemalan Claim (R 4641, June 1960), pp. 6-7. 

42 Guatemala did in fact consistently protest against the inclusion of British Honduras 
in the Federation from 1945 (when planning of the Federation began), on the grounds 
that Britain was not entitled unilaterally to alter the status of a territory that was 
sub judice ; but Britain has consistently refused to accept this argument (see Bloomfield, 
op. cit. 72, 76-77, 214-216). 
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Community Association of the Yale Law School, and co-sponsored by the 
Society, was held at the Law School March 3-4, 1961. In addition, re- 
gional meetings are planned to be held at Ohio State University on May 12, 
1961, and at the University of Washington, May 26-27, 1961. 


University of California School of Law, January 27-28, 1961 


The meeting, which was co-sponsored by the University of California 
School of Law in conjunction with the University’s Institute of Interna- 
tional Studies, the Bar Association of San Francisco, the Alameda County 
Bar Association and the Committee on Far Eastern Law, Section of Inter- 
national and Comparative Law, American Bar Association, was arranged 
by Professors Howard J. Taubenfeld, of Golden Gate College School of 
Law, and Jerome A. Cohen of the University of California School of Law, 
Faculty Director, and member of the Society’s Committee on Regional and 
Local Meetings. Under the general theme of ‘‘ New Developments in Inter- 
national Law and Transactions’’ an extensive program was offered, covering 
a wide range of subjects. Opening on Friday evening, January 27, in the 
Moot Court Room of the Law School, a session was devoted to the subject 
of ‘‘Growth and Opportunity in the Underdeveloped Countries,’’ under 
the chairmanship of Professor Charles Martin, of the University of Wash- 
ington, President of the Society. Mr. Antonio Sarabia, of the Chicago 
Bar, discussed ‘‘New Efforts by the United States’’ in this field. Pro- 
fessor Stefan A. Riesenfeld, of the University of California School of Law, 
discussed ‘‘The Evolving European Responsibility,’? and Mr. James E. 
O’Brien, of the San Francisco Bar, ‘‘The Responsibility of the Under- 
developed Countries.’’ Professor Taubenfeld spoke on ‘‘The Role of In- 
ternational Organizations.’’ 

On Saturday, January 28, 1961, the significance of Asia was considered. 
The first session on Saturday morning, Professor Cohen presiding, was 
devoted to ‘‘The Problem of Communist China.’’ Professor Choh-Ming Li, 
of the University of California, discussed ‘‘Communist China’s Interna- 
tional Trade Prospects’’; Dr. Allen S. Whiting of the Rand Corporation, 
Santa Monica, ‘‘Mainland China and the Family of Nations’’; Professor 
J. Chester Cheng, of San Francisco State College, ‘‘The Chinese Com- 
munist View of International Law’’; and Professor Cohen, ‘‘China’s 
Representation in the United Nations.’’ 

Following luncheon on Saturday, the question of doing business with 
Japan was discussed under the chairmanship of Robert G. Sproul, Jr., 
of the San Francisco Bar. Professor Henry Rosovsky, of the University 
of California, spoke on ‘‘Japan’s Trade Patterns—Present and Future.’’ 
Alexander D. Calhoun, Jr., of the San Francisco Bar, spoke on ‘‘ Current 
Legal Problems.”’ 

A session in mid-afternoon of Saturday was devoted to ‘‘Recent Legal 
Developments in Relations between the United States and India.’’ Dean 
Carl B. Spaeth of the Stanford University School of Law, presided. 
Professor Sam Kagel, of the University of California School of Law, and 
the Honorable Anthony Meneses, Consul General of India in San Francisco, 


> 
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spoke on the ‘‘Enforceability of Arbitration Agreements in the Courts of 
India.’’ ‘‘The Proposed Income Tax Treaty between the United States 
and India’’ was the subject of talks by Professor Lawrence Ebb of Stanford 
University School of Law, and by Peter Anderson of the San Francisco 
Bar. 


Each session concluded with general discussion from the floor. 


Association of the Bar of the City of New York, March 2, 1961 


The meeting, which was arranged by Mr. George W. Haight, Chairman 
of the Society’s Committee on Legal Aspects of Foreign Investment, was 
held in conjunction with the Committee on International Law of the 
Association of the Bar of the City of New York, at the House of the 
Association in New York City. Mr. Frank M. Coffin, Managing Director 
of the Development Loan Fund, spoke on ‘‘Debt and Equity for Develop- 
ment—New Uses for Old Tools.’ A panel discussion of ‘‘ Economic De- 
velopment and Foreign Investment—Ro6le of Law,’’ under the chairmanship 
of James N. Hyde, of the New York Bar, followed. The members of the 
panel were: I. N. P. Stokes, Chairman of the International Law Committee 
of the Association ; John R. Stevenson, former chairman of the Committee ; 
Professor Louis B. Sohn, Harvard University Law School; Professor Wolf- 
gang Friedmann, Columbia University ; and Ambassador George Castaneda, 
Legal Adviser, Permanent Mission of Mexico to the United Nations. 


World Community Association, Yale Law School, March 3-4, 1961 


A Conference on ‘‘The Lawyer’s Role in International Trade,’’ held 
at the Yale Law School, was arranged by the World Community Association 
of that School, under the direction of Crawford S. Shaw, President of the 
Association. The conference was co-sponsored by the Yale Law School, 
the International and Comparative Law Section of the American Bar 
Association, the American Society of International Law, the Committee on 
Foreign Law of the Association of the Bar of the City of New York, 
the Columbia Society of International Law of the Columbia Law School, 
and the Harvard International Law Club. 

The conference opened on Friday, March 3, with a luncheon, followed 
by a welcoming speech by Dean Eugene V. Rostow of the Yale Law 
School. At 2:30 p.m. Mr. Mark S. Massel, of Brookings Institution, 
Washington, D. C., delivered an address on ‘‘The Role of the Lawyer in 
the Challenge of International Commerce,’’ which was followed by three 
concurrent seminars on ‘‘The Legal Problems of Exporting and Importing 
in the ’60’s,’’ by William J. Barnhard, of the District of Columbia Bar; 
**Problems of Organizing for Overseas Operation,’’ by James G. Johnson, 
Jr., of the New York Bar; and ‘‘U. S. Trade Policy: the Challenge of 
the 1960’s’’ by Professor Stanley D. Metzger, of Georgetown University 
Law Center. 

At 4:15 p.m. the same day ‘‘International Commerce and Anti-Trust 
Law’’ was the subject of an address by Professor Corwin D. Edwards 
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of the University of Chicago Law School. This address was followed by 
concurrent seminars on ‘‘ Anti-Trust Provisions of the Rome Treaty,’’ by 
Dean Eugene V. Rostow of the Yale Law School; ‘‘The Effect of the 
European Common Market on Patent and Anti-Trust Law,’’ by Sigmund 
Timberg, of the District of Columbia Bar; and ‘‘Ameriecan Anti-Trust 
Problems in Foreign Operations,’’ by G. W. Haight, Legal Adviser, Royal 
Duteh Shell Group Companies, New York City. 

The afternoon sessions were followed by a buffet dinner at which Pro- 
fessor Richard N. Gardner of Columbia University Law School spoke on 
‘*United States Trade and Aid Policies for the 1960’s.”’ 

On Saturday, March 4, the morning session opened with an address on 
**The Legal Aspects of Developing Regional Overseas Markets’’ by Pro- 
fessor Erie Stein of the University of Michigan Law School. Simultaneous 
seminars followed on ‘‘Some Elements of the Latin American Market,’’ by 
Professor Bayless A. Manning of Yale Law School; ‘‘Some Legal Aspects 
of Soviet Trade,’’ by Professor Leon Lipson of Yale Law School; ‘‘ The 
Settlement of Trade Disputes in Regional Markets,’’ by Martin Domke, 
Vice President of the American Arbitration Association; and ‘‘ Recent 
Developments in Middle Eastern Oil Operations,’’ by George W. Ray, 
General Counsel, Arabian American Oil Company, New York City. 

On Saturday afternoon the Honorable Hale Boggs, Chairman, Sub- 
committee on Administration of Foreign Trade Laws and Policy, U. S. 
House of Representatives, delivered an address on ‘‘The Taxation of 
Private Foreign Investment,’’ which was followed by concurrent seminars 
on ‘‘Current Issues in the Taxation of Income,’’ by Professor Boris I. 
Bittker of Yale Law School and David R. Tillinghast of the New York Bar; 
‘‘Tax Treaties between Industrial and Unindustrialized Nations,’’ by 
Matthew J. Kust, of the District of Columbia Bar; and ‘‘Tax Aspects of 
Organizing International Operations,’’ by Walter A. Slowinski, of the 
Chicago Bar. 

The conference concluded with a banquet on Saturday evening at which 
Professor Raymond Vernon of Harvard University Graduate School of 


Business Administration was principal speaker. 


Ohio State University, Columbus, Ohio, May 12, 1961 


With the aid of a grant from the Mershon Committee on Education in 
National Security, a meeting is being arranged by Professor Richard A. 
Falk, Chairman of the Society’s Committee on Regional and Local Meet- 
ings. The topic of the meeting will be ‘‘ International Law and Espionage.’’ 
The principal papers to be presented are as follows: ‘‘ Espionage and the 
Doctrine of Non-Intervention in Internal Affairs,’’ by Professor Quincy 
Wright, of the University of Virginia; ‘‘Legal Problems of Espionage in 
Conditions of Modern Conflict, with Some Special Reference to Aerial 
Espionage,’’ by Professor Julius Stone, of the University of Sydney; and 
‘*The Relevance of Espionage to the Success of Arms Control or Disarma- 
ment: Legal Implications,’’ by Professor Roland J. Stanger, of Ohio State 
University. The papers will be published later by the Ohio State Univer- 
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sity Press. In this connection, it is of interest to note that the papers 
given at the 1960 regional meeting at Ohio State University are in the 
process of publication under the title ‘‘ Essays on International Jurisdic- 


tion.’’ 


University of Washington, Seattle, May 26-27, 1961 


The Northwest Regional Meeting of the Society is to be held in co-opera- 
tion with the Vancouver Section of the Canadian Branch of the Interna- 
tional Law Association. President Charles E. Martin and Mr. Herbert 
Little, members of the Society’s Committee on Regional and Local Meet- 
ings, are assisting in making arrangements for the meeting. The Faculty 
Director of the meeting is Ralph W. Johnson of the University of Wash- 
ington Law School, who will be assisted by Mr. David Buxbaum of the 
Department of Russian Studies. 

The following subjects will be discussed: the Underdeveloped Countries ; 
The Changing United Nations; Communist China; Laos; and Problems 
of Foreign Trade and Investment. 

Further information regarding the meeting will be available shortly. 
Meanwhile, inquiries should be addressed to the Director of the meeting at 
the University of Washington Law School. 

EvLeanor H. 


PARKER SCHOOL SUMMER PROGRAM IN FOREIGN LAW 


The Parker School of Foreign and Comparative Law will hold its fifth 
Summer Program in Foreign Law on the Columbia University campus dur- 
ing the period of June 5 through June 30, 1961. As in the past, enroll- 
ment will be limited to approximately twenty selected lawyers. 

The program is designed to give the participants a method of approach 
to the legal problems faced by Americans doing business abroad, and to 
acquaint the participants with the more important of these problems. 
Matters discussed during the course of the program will include (a) prob- 
lems of language in international legal counseling; (b) organization of the 
eourts and of the bar in ecivil-law countries; (¢c) codification in civil-law 
systems, the relation of commercial law to civil law, contracts in civil-law 
systems; (d) problems of dealing with foreign governmental authorities 
and of analyzing the legal climate of a foreign country; (e) problems of 
qualification and organization, the legal status of American business enter- 
prise in civil-law systems, the status of treaties and executive agreements 
in foreign internal law, protection extended by the United States Govern- 
ment to persons and property abroad, effectiveness of choice-of-law pro- 
visions; (f) bases of taxation; (g) United States and European anti-trust 
laws, and monetary, import, tax and labor controls; (h) bases of jurisdic- 
tion of civil-law courts over aliens and non-residents, execution of foreign 
judgments, arbitration, and freedom of parties to choose a forum; (i) 
economic integration and unification of law in civil-law countries, the im- 
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pact of the Common Market and of the Coal and Steel Community upon 
American business enterprise. 

The Faculty in 1960 consisted of five persons. The leading réle was 
played by Henry P. de Vries, professor of law at the Columbia Law School 
and a foreign law consultant. He was assisted by Professor Georges van 
Hecke of the Louvain University Law School of Belgium; by James N. 
Hyde, Esq., formerly Legal Adviser to the United States Delegation to the 
United Nations ; by Edgar E. Barton, Esq., a partner in the New York City 
law firm of White & Case; and by Robert Anthoine, professor of taxation at 
the Columbia Law School and a tax consultant. It is anticipated that most 
of these men will again be on the Faculty in 1961. In addition, Professor 
Pierre Lalive of the University of Geneva is expected to join the group. 

Further information about the program can be obtained from the Di- 
rector of the Parker School of Foreign and Comparative Law, 421 West 
117th Street, New York 27, New York. 

L. M. Reese, 
Director 


INTERNATIONAL ASSOCIATION OF LAW LIBRARIES 


The International Association of Law Libraries will hold a general 
meeting on June 24 and 25, 1961, at the Harvard Law School in Cam- 
bridge, Massachusetts, immediately prior to the annual conference of the 
American Association of Law Libraries which is being held in Boston from 
June 26 to 29. 

Among the topics which will be discussed at the various sessions of the 
International Association are ‘‘The Creation of World Law Libraries,’’ 
‘‘The Improvement of American Law Collections in Libraries Outside of 
the United States,’’ and ‘‘ Foreign Law Collections in American Libraries.’’ 
One session will be concerned with the various problems that arise in the 
acquisition of foreign legal materials and will, among other things, consider 
the advisability of liberalizing existing treaty provisions so as further to 
facilitate the exchange of books and other materials between libraries 
located in different countries. 

Consideration will also be given to the réle of international library 
associations generally and, in particular, to the part the International 
Association of Law Libraries may play in the further development and 
utilization of the legal resources of law and parliamentary libraries. 

Mr. Earl Borgeson, Librarian of the Harvard Law School Library, is 
in charge of local arrangements, and Dr. Kurt Schwerin, a member of the 
Faculty of the Northwestern University School of Law in Chicago and a 
member of its library staff, is in charge of the program. 

The officers of the Association are William R. Roalfe, Professor of Law 
and Librarian, Northwestern University School of Law, Chicago, President ; 
K. Howard Drake, Secretary and Librarian, Institute of Advanced Legal 
Studies, University of London, Vice President; Dr. William B. Stern, 
Foreign Law Librarian, Los Angeles County Law Library, Secretary; 
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and George A. Johnston, Q. C., Chief Librarian, Osgoode Hall, Ontario, 
Canada, Treasurer. 

The other members of the Board of Directors are Dr. A. C. Breycha- 
Vauthier, Chief Librarian, United Nations, Geneva; Dr. Bartholomeus 
Landheer, Director-Librarian of the Peace Palace at The Hague; Sadao 
Matsuyama, Chief, Ministry of Justice Library, Tokyo, Japan; and Dr. 
Jorge B. Vivas, Assistant Director, Chief of the Reference Service of the 
Argentine Library of Congress and Director of the Boletin de la Biblioteca 


del Congreso de la Nacion. 
E. H. F. 


FIFTY-FIFTH ANNUAL MEETING OF THE SOCIETY 
APRIL 27-29, 1961 


THe MayFLowerR Horet, WASHINGTON, D. C. 


PROGRAM 


THURSDAY, APRIL 27, 1961 


10:00 a.m.—State Room 


CONFERENCE OF TEACHERS OF INTERNATIONAL LAW 


2:30 p.m.—East Room 


Sovereignty and International Responsibility, 
1960: the Caribbean and the Congo 


Chairman: Martin B. Travis, Stanford University 
Speaker: Quincey Wright, University of Virginia: ‘‘Subversive Interven- 
tion in International Law’’ 
Panelists: A. J. Thomas, Jr., Southern Methodist University Law School; 
Horacio H. Godoy, Inter-American Legal Studies Group, Yale 
Law School; John A. Mareum, Department of Political Science, 
Colgate University; Alan Karabus, Yale Law School 


8:00 p.m.—East Room 


Address by President Charles E. Martin: ‘‘The Decade Ahead—The So- 
ciety ’s Role in the Nation’s Service’’ 
Another speaker to be announced 


FRIDAY, APRIL 28, 1961 
10:00 a.m.—East Room 
?anel I. Arbitration between Governments and Foreign Private Firms 
Chairman: Martin Domke, New York University Law School 
Panelists: A. Broches, General Counsel, International Bank for Recon- 
struction and Development; A. A. Fatouros, University of 
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Western Ontario; Roger Fisher, Harvard Law School; Wolf- 
gang Friedmann, Columbia Law School; John N. Hazard, 
Columbia Law School; Lowell Wadmond, of the New York Bar 


State Room 


10:00 a.m. 


Panel II: Constitutional Developments of the United Nations: The Process 
by Which the Charter Has Been Interpreted and Applied to 
New Conditions by Political Organs and Little Use Made of the 
International Court of Justice 
Chairman: Field Haviland, Director of International Studies, The Brook- 
ings Institution, Washington, D. C. 
Speaker: Elmore Jackson, American Friends Service Committee: ‘‘ Intro- 


ductory Analysis’’ 

Panelists: Oscar Schachter, Senior Counsel, United Nations Secretariat; 
Lincoln Bloomfield, Center for International Studies, Massa- 
chusetts Institute of Technology; Charles P. Noyes, U. S. Misston 
to the United Nations; Louis B. Sohn, Harvard Law School 


2:00 p.m.—East Room 


Panel I: Current Developments in the Law of Sovereign Immunity 
Chairman: Adrian Fisher, Chief Reporter, American Law Institute’s Re- 
statement on the Law of Foreign Relations 
Speakers: Vernon G. Setser, Commercial Policy and Treaties Division, De- 
partment of State: ‘‘Waiver of Immunity Clauses in Postwar 
U. S. Commercial Treaties’’ 
William L. Griffin, Office of Legal Adviser, Department of State: 
‘*Execution against Assets—U. S. and Foreign Practice’’ 
Sigmund Timberg, of the D. C. and New York Bars: ‘‘ Foreign 
Expropriatory Measures and State Trading’’ 
Commentator: Dr. Milan Bulajic, Legal Counselor of the Yugoslav Em- 
bassy: ‘‘The Unique Yugoslav Approach to Sovereign 
Immunity’’ 


2:00 p.m.—State Room 


Panel II: Africa: the Problems of New States 
Chairman: H.C. L. Merillat, Executive Director of the Society 
Speakers: Alan P. Merriam, Northwestern University: ‘‘Traditional Cul- 
tures of Africa and Their Influence on Current Problems’”’ 
Andrew M. Kamarck, International Bank for Reconstruction 
and Development: ‘‘Economie Problems in Africa’’ 
Panelists: Thomas M. Franck, New York University Law School; Stanley 
D. Metzger, Georgetown University Law School 


5:30 p.m.—Colonial Room 


Informal Reception for Officers and Members of the Society and Their 
Guests. 


= 
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8:00 p.m.—State Room 


Current Developments in Air Space and Outer Space: 
Law, Science and Policy 


Chairman: Richard N. Gardner, Columbia Law Schooi 

Panelists: John A. Johnson, General Counsel, National Aeronautics and 
Space Administration; Jacek Machowski, Counselor of the Polish 
Mission to the United Nations; Leon Lipson, Yale Law School; 
Howard Taubenfeld, Golden Gate College 


SATURDAY, APRIL 29, 1961 
10:00 a.m.—East Room 


Business Meeting and Election of Officers 


5:00 p.m.—Tillar House 
Reception 
7:00 p.m.—East Room 
ANNUAL DINNER 


Speakers to be announced 


JUDICIAL DECISIONS 


By Covey T. OLIVER 


Of the Board of Editors 


Arbitration—contention that arbitrator not regularly designated and 
award a nullity—acceptance of designation of arbitrator and of 
award—grounds of nullity invoked—erecutability of award * 


Case CONCERNING THE ARBITRAL AWARD MADE BY THE KING OF SPAIN 
oN 23 DeceMBER 1906 (Honpuras v. Nicaragua).’ I.C.J. Reports, 
1960, p. 192. 


International Court of Justice. Judgment of November 18, 1960. 


Pursuant to an agreement of July 21, 1957, between the parties, and 
their acceptance of compulsory jurisdiction under Article 36, paragraph 2, 
of the Court’s Statute, Honduras brought an action against Nicaragua, 
asking the Court to adjudge that the failure by Nicaragua to give effect to 
the award in their boundary dispute made December 23, 1906, by the King 
of Spain constitutes a breach of an international obligation, and that 
Nicaragua is under an obligation to give effect to this award. 

Nicaragua asked the Court to reject the Honduran claim on the grounds 
that the alleged arbitral award was not in conformity with the Gamez- 
Bonilla Treaty of October 7, 1894, that the treaty had expired prior to ac- 
ceptance of the office of arbitrator by the King and a fortiori prior to the 
award, and that the award was ‘‘in flagrant breach of the provisions of 
the Gamez-Bonilla Treaty; because the impugned decision is vitiated by 
essential errors ; because by this decision the King exceeded his jurisdiction ; 
because it is not supported by an adequate statement of reasons.’’ 

Nicaragua further asked the Court to ‘‘adjudge and declare that the so- 
ealled ‘arbitral’ decision is in any case incapable of execution by reason 
of its obscurities and contradictions’’; and to ‘‘adjudge and declare in 
consequence that Nicaragua and Honduras are in respect of their frontier in 
the same legal situation as before 23 December 1906.’’ 

The Court quoted at length the Gamez-Bonilla Treaty signed October 7, 
1894, by Honduras and Nicaragua, which provided for a Mixed Boundary 
Commission to settle and demarcate on the spot the boundary between 
them. Article III provided that unsettled points 


shall be submitted, no later than one month after the final session of 
the said Commission, to the decision, without appeal, of an arbitral 
tribunal which shall be composed of one representative for Honduras 
and another for Nicaragua, and of one Member of the foreign Dip- 


* Heading by Court. 

1 Digested by Wm. W. Bishop, Jr., of the Board of Editors. 

2Composed for this case of President Klaestad; Vice President Zafrulla Khan; 
Judges Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Moreno Quintana, 
Cérdova, Wellingten Koo, Spiropoulos, Sir Perey Spender, Alfaro; Prof. Roberto Ago 
of Rome, chosen by Honduras as National Judge ad hoc, and Prof. Francisco Urrutia 
Holguin, Ambassador of Colombia, chosen by Nicaragua as National Judge ad hoc. 
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lomatie Corps accredited to Guatemala, the latter to be elected by the 
first two, or chosen by lot from two lists each containing three names, 
and proposed one by each party. 


Article V provided: 


In case the foreign Diplomatic Representative should decline the 
appointment, another election shall take place within the following ten 
days, and so on. When the membership of the foreign Diplomatic 
Corps is exhausted, any other foreign or Central American public 
figure may be elected, by agreement of the Commissions of Honduras 
and Nicaragua, and should this agreement not be possible, the point 
or points in controversy shall be submitted to the decision of the 
Government of Spain, and, failing this, to that of any South American 
Government upon which the Foreign Offices of both countries may 
agree. 


Other relevant articles of the treaty were: 


Article VII. The arbitral decision, whatever it be, rendered by a 
majority vote, shall be held as a perfect, binding and perpetual treaty 
between the High Contracting Parties, and shall not be subject to 
appeal. 

Article VIII. This Convention shall be submitted in Honduras and 
in Nicaragua to constitutional ratifications, the exchange of which shall 
take place in Tegucigalpa or in Managua, within sixty days following 
the date on which both Governments shall have complied with the 
stipulations of this article. 

Article IX. The provision in the preceding article shall in no way 
hinder the immediate organization of the Mixed Commission, which 
shall begin its studies no later than two months after the last ratifica- 
tion, in conformity with the provisions of the present Convention, 
without prejudice to so doing prior to the ratifications, should these 
be delayed, in order to take advantage of the dry or summer season. 

Article X. Immediately following exchange of ratifications of this 
Convention, whether the work of the Mixed Commission has begun 
or not, the Governments of Honduras and Nicaragua shall appoint 
their representatives, who, in conformity with Article IV, shall con- 
stitute the arbitral Tribunal, in order that, by organizing themselves 
in a preliminary meeting, they may name the third arbitrator and so 
communicate it to the respective Ministers of Foreign Affairs, in order 
to obtain the acceptance of the appointee. If the latter should decline 
to serve they shall forthwith proceed to the appointment of another 
third arbitrator in the manner stipulated, and so on until the arbitral 
Tribunal shall have been organized. 

Article XI. The periods stipulated in this Treaty for the appoint- 
ment of arbitrators, the initiation of studies, the ratifications and the 
exchange thereof, as well as any other periods herein fixed, shall not 
be fatal nor shall they in any way produce nullity. 

The object of these periods has been to speed up the work; but if 
for any reason they cannot be complied with, it is the will of the High 
Contracting Parties that the negotiation be carried on to its conclusion 
in the manner herein stipulated, which is the one they deem most 
appropriate. To this end they agree that this Treaty shall be in 
force for a period of ten years, in case its execution should be inter- 
rupted, within which period it may be neither revised nor amended 
in any manner whatever, nor the matter of boundaries be settled by 
any other means. 


i 
| 
oft 
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The Court said in part: 

The Mixed Boundary Commission provided for in Article I of the 
Treaty met from 24 February 1900 onwards and succeeded in fixing the 
boundary from the Pacific Coast to the Portillo de Teotecacinte; it was 
however unable to agree on the boundary from that point to the Atlantic 
Coast and recorded its disagreement at its meeting of 4 July 1901. With 
regard to the latter section of the boundary, the King of Spain handed 
down, on 23 December 1906, an arbitral award [generally favorable to 
Honduras]... . 

Honduras alleges that there is a presumption in favour of the binding 
character of the Award as it presents all the outward appearances of 
regularity and was made after the Parties had every opportunity to put 
their respective cases before the Arbitrator. It contends that the burden 
lay upon Nicaragua to rebut this presumption by furnishing proof that 
the Award was invalid. 

Nicaragua contends that, as Honduras relies upon the Award, it is 
under an obligation to prove that the person giving the decision described 
as an award was invested with the powers of an arbitrator, and it argues 
that the King of Spain was not so invested inasmuch as: 


(a) he was not designated arbitrator in conformity with the provisions 
of the Gamez-Bonilla Treaty, and 
(b) the Treaty had lapsed before he agreed to act as arbitrator. 


In support of the first contention, Nicaragua has argued that the require- 
ments of Articles III and V of the Gamez-Bonilla Treaty were not complied 
with in the designation of the King of Spain as arbitrator. It has urged 
that, before the two national arbitrators could proceed to this designation, 
it was necessary to exhaust the membership of the foreign Diplomatic 
Corps accredited to Guatemala and thereafter to attempt to come to an 
agreement on any other foreign or Central American public figure for the 
purpose of constituting a three-man arbitral tribunal. 

The record shows that on 2 December 1899, the two national arbitrators 
designated the Mexican Chargé d’affaires in Central America, Federico 
Gamboa, as third member of the arbitral tribunal. In April 1902, he 
was recalled from Guatemala. On 21 August 1902, the two national 
arbitrators designated the Mexican Minister to Central America, Cayetano 
Romero, as third member of the tribunal. He left Guatemala for reasons 
of health without having accepted or rejected the designation. There is 
no record of any proceedings taken by the national arbitrators thereafter 
for the purpose of organizing the arbitration until 2 October 1904. On 
that date the two national arbitrators, José Dolores Gamez and Alberto 
Membreiio, met in the City of Guatemala with the Spanish Minister to 
Central America, Pedro de Carrere y Lembeye, and, as stated in the 
Minutes of the meeting, ‘‘having verified their full powers and with the 
express consent of their Governments appointed the Spanish Minister to 
be the chairman of a meeting preliminary to the arbitration which is to 
consider and settle the pending boundary question.’’ At that meeting, 
‘‘by common consent and the requirements of Articles III and IV of the 
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Gamez-Bonilla Treaty having previously been complied with’’ (de comin 
acuerdo y previos los tradmites que prescriben los articulos 3° y 4° del 
Tratado Gdamez-Bonilla) the King of Spain was designated as arbitrator. 

It has been suggested that this mention of Article IV was by mistake 
in place of Article V. Be that as it may, what was meant was that the 
procedure laid down in the Treaty to be followed antecedent to the designa- 
tion of the King of Spain as arbitrator had already been complied with. 
In these circumstances, an allegation that such was not in fact the case 
must be established by positive proof. No such proof has been placed 
before the Court. 

In the opinion of the Court it was within the power of the arbitrators 
to interpret and apply the articles in question in order to discharge their 
function of organizing the arbitral tribunal. Whether they had in fact 
exhausted the membership of the Diplomatic Corps accredited to Guatemala 
and failed to reach agreement on the election of any other foreign or 
Central American public figure or whether they had considered such steps 
as optional and unlikely to lead to a fruitful result, the fact remains that 
after agreeing that the relevant articles of the Treaty had been complied 
with they agreed to proceed to the designation of the King of Spain as 
arbitrator. The Court, therefore, concludes that the requirements of the 
relevant articles of the Gamez-Bonilla Treaty as interpreted by the two 
national arbitrators had already been complied with when, at the meeting 
of 2 October 1904, it was agreed by common consent that the King of 
Spain be designated as arbitrator and that he should be requested on 
behalf of both Governments to undertake the task. 

On 4 October 1904, the Spanish Minister sent telegrams to the Presidents 
of Honduras and Nicaragua stating that it had been agreed to designate 
the King of Spain as arbitrator in the case. 

On 6 October 1904, the President of Honduras expressed his satisfaction 
at the designation of the King of Spain to decide the question of boundaries 
of Honduras and Nicaragua, and expressed the hope that the King 
would accept the task. 

On 7 October 1904, the President of Nicaragua replied that it would 
‘“*be satisfactory and an honour for Nicaragua if H.M. the King of Spain 
will accept the designation of arbitrator to settle the boundaries dispute 
between Honduras and Nicaragua.’’ 

On 17 October 1904, the acceptance of the King of Spain was communi- 
eated to the Spanish Minister in Central America, who immediately dis- 
patched telegrams to the Presidents of Honduras and Nicaragua informing 
them of the King’s agreement ‘‘to be the arbitrator in the question of the 
boundaries between Nicaragua and Honduras.’’ 

In his Note of 21 December 1904, addressed to the Spanish Minister of 
State, the Foreign Minister of Nicaragua renewed in the name of his 
Government ‘‘to his Majesty the King of Spain the expression of my deep 
gratitude for the generosity shown’’ in accepting his ‘‘designation as 
arbitrator to settle the question of boundaries between Nicaragua and 
Honduras.”’ 
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In his Report to the National Legislative Assembly dated 30 November 
1905, the Foreign Minister of Nicaragua stated: 


‘‘At a meeting in Guatemala City in October 1904, under the 
presidency of His Excellency the Minister for Spain to Central 
America, the moment came to elect the third arbitrator who is to 
settle the affair definitively. His Majesty King Alfonso XIII of Spain 
was elected as the third arbitrator, the two arbitrators voting in favour, 
and no choice could have been more appropriate. The affair is now 
brought to the august cognizance of His Catholic Majesty, who has 
already appointed a commission of investigation made up of dis- 
tinguished persons. 


‘*T have already declared in the chapter referring to Honduras that 
His Majesty King Alfonso XIII is the arbitrator who is to settle our 
boundary question; I am glad to add that the August Sovereign of the 
Mother Country has generously informed the Nicaraguan Government, 
through his Minister of State, that he feels it a very great pleasure 
to have been appointed to settle the question pending between these 
two American Republics, for which he has a warm sympathy. For 
this we are very grateful to the Spanish Monarch and his enlightened 
Government. ”’ 


No question was at any time raised in the arbitral proceedings before 
the King with regard either to the validity of his designation as arbitrator 
or his jurisdiction as such. Before him, the Parties followed the procedure 
that had been agreed upon for submitting their respective cases. Indeed, 
the very first occasion when the validity of the designation of the King of 
Spain as arbitrator was challenged was in the Note of the Foreign Minister 
of Nicaragua of 19 March 1912. 

In these circumstances the Court is unable to hold that the designation 
of the King of Spain as arbitrator to decide the boundary dispute between 
the two Parties was invalid. 

In support of its second contention, namely, that the Gamez-Bonilla 
Treaty had lapsed before the King of Spain agreed to act as arbitrator, 
Nicaragua argues that the Treaty came into effect on 7 October 1894, the 
date on which it was signed, and that, by virtue of Article XI, it lapsed 
ten years later, on 7 October 1904. As the King of Spain agreed to act 
as arbitrator on 17 October 1904, his designation as arbitrator took effect 
ten days after the Treaty had, according to Nicaragua, ceased to be in 
force. On this view of the matter, it is contended that the whole proceed- 
ing before the King of Spain as arbitrator and his decision of 23 December 
1906 was null and void and of no effect whatever. The reply of Honduras 
is that the Treaty did not come into effect till the exchange of ratifications 
between the Parties, which was effected on 24 December 1896, and that 
consequently the period of ten years laid down in Article XI of the Treaty 
expired on 24 December 1906. According to Honduras, therefore, the 
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arbitral proceedings were completed, and the Award was handed down, 
during the currency of the Treaty. 

It is argued on behalf of Nicaragua that Article IX of the Treaty, 
which provided that the requirements laid down in Article VIII with 
regard to ratifications and the exchange thereof should not hinder the 
immediate organization of the Mixed Commission, meant that the period 
of time specified in Article XI commenced to run, not as from the date 
of the exchange of ratifications, but as from the date of signature of 
the Treaty. Honduras, on the other hand, relies upon Article [X as 
making provision for an exception to the coming into effect of the Treaty, 
which was to await the exchange of ratifications, the object of the exception 
being that the organization of the Mixed Commission need not be delayed 
pending the coming into force of the Treaty on the date of the exchange 
of ratifications. 

There is no express provision in the Treaty with regard to the date on 
which it was to come into force. Taking into consideration the provisions 
of Articles VIII, IX and X, the Court is of the view that the intention 
of the Parties was that the Treaty should come into force on the date of 
exchange of ratifications and that the ten-year period specified in Article 
XI should begin to run from that date but that, in the meantime, in 
pursuance of Article LX, the immediate organization of the Mixed Com- 
mission might be proceeded with. That this was the intention of the 
Parties is put beyond doubt by the action taken by the two Parties by 
agreement in respect of the designation of the King of Spain as arbitrator. 
Agreement on the designation of the King of Spain as arbitrator was 
reached on 2 October 1904. The Court finds it difficult to believe that 
the Parties, or one of them, had in mind an interpretation of the Treaty 
according to which the period provided for in Article XI should expire 
five days later and that the Treaty should then lapse. Indeed, on the 
very day on which, according to the present submission of Nicaragua, 
the Treaty expired, the President of Nicaragua stated in his telegram 
to the Spanish Minister to Central America that it would be satisfactory 
and an honour for Nicaragua if the King of Spain would accept his 
designation as arbitrator to settle the boundary dispute between Honduras 
and Nicaragua. This furnishes a clear indication that Nicaragua did 
not regard the Treaty as having lapsed on that day. 

Some support for Nicaragua’s contention was sought to be drawn from 
the suggestion made by the Spanish Minister to Central America to the 
President of Honduras on 21 October 1904 that the period of the Treaty 
might be extended. In the opinion of the Court, the time at which this 
initiative was taken shows that it did not carry with it any implication 
that the Treaty had expired on 7 October 1904. In actual fact, no action 
was taken to extend the duration of the Treaty. This furnishes confirma- 
tion of the view which the Court takes that the Treaty was not due to 
expire till ten years after the date of the exchange of ratifications, that 
is to say, on 24 December 1906. Had this not been so, the two Govern- 
ments, when confronted with the suggestion made by the Spanish Minister 


i 


484 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 55 


to Central America, would either have taken immediate appropriate meas- 
ures for the renewal or extension of the Treaty or would have terminated all 
further proceedings in respect of the arbitration on the ground that the 
Treaty providing for arbitration had already lapsed. On the contrary, the 
two Governments proceeded with the arbitration and submitted their 
respective cases to the arbitrator. This shows that the intention of the 
Parties had been that the Treaty should come into force on the date of the 
exchange of ratifications. 

Again, it may be noted that no objection was taken before the King of 
Spain to his proceeding with the arbitration on the ground that the 
Gamez-Bonilla Treaty had already expired. Indeed, the very first allega- 
tion that the Treaty had expired on 7 October 1904 was made as late as 
1920 during a mediation procedure undertaken by the Government of the 
United States of America in an effort to resolve the boundary dispute 
between Honduras and Nicaragua. 

The Court, therefore, concludes that the Gamez-Bonilla Treaty was in 
force till 24 December 1906, and that the King’s acceptance on 17 October 
1904 of his designation as arbitrator was well within the currency of the 
Treaty. 

Finally, the Court considers that, having regard to the fact that the 
designation of the King of Spain as arbitrator was freely agreed to by 
Nicaragua, that no objection was taken by Nicaragua to the jurisdiction 
of the King of Spain as arbitrator either on the ground of irregularity 
in his designation as arbitrator or on the ground that the Gamez-Bonilla 
Treaty had lapsed even before the King of Spain had signified his accept- 
ance of the office of arbitrator, and that Nicaragua fully participated in 
the arbitral proceedings before the King, it is no longer open to Nicaragua 
to rely on either of these contentions as furnishing a ground for the 
nullity of the Award. 

Honduras is thus seeking execution of the Award made on 23 December 
1906 by the King of Spain who, in the opinion of the Court, was validly 
designated arbitrator by the Parties during the currency of the Gamez- 
Bonilla Treaty. Nicaragua urges that even under these conditions the 
Award is a nullity and seeks to establish the nullity of the Award on the 
grounds that it was vitiated by: 


(a) excess of jurisdiction ; 

(b) essential error ; 

(ec) lack or inadequacy of reasons in support of the conclusions arrived 
at by the Arbitrator. 


Nicaragua also contends that the Award is incapable of execution by 
reason of its omissions, contradictions and obscurities. 

Honduras contends that the conduct and attitudes of Nicaragua show 
that it accepted the Award as binding and that in consequence of that 
acceptance and of its failure to raise any objection to the validity of the 
Award for a number of years, it is no longer open to Nicaragua to question 
the validity of the Award on the grounds alleged or indeed on any ground 
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at all. Honduras further contends that the Award is clear and definite 
and is not incapable of execution. 

As already stated, the Award was handed down on 23 December 1906. 
On 24 December 1906 the President of Nicaragua received a telegram from 
the Nicaraguan Minister in Madrid, which summarized the operative 
clause of the Award... 

On the next day, the President of Nicaragua sent the following telegram 
to the President of Honduras: 


‘‘Through a cable of today’s date I have taken cognizance of the 
arbitral award made by the King of Spain in the matter of the delimita- 
tion of the frontier. Having regard to this decision, it appears that 
you have won the day, upon which I congratulate you. A strip of land 
more or less is of no importance when it is a question of good relations 
between two sister nations. The irksome question of the delimitation 
of the frontier has been resolved in such a satisfactory manner thanks 
to friendly arbitration. I hope that in the future no obstacle will disturb 
the good relations between our respective countries.’’ 


In a Note dated 9 January 1907, addressed to the Spanish Chargé 
d’affaires in Central America, the Foreign Minister of Nicaragua expressed 
the appreciation of his Government ‘‘for the graciousness of the King of 
Spain who, by his arbitral award, has terminated our frontier dispute 
with the neighboring state of Honduras.’’ 

On 28 January 1907, the full text of the Award was published in the 
Official Gazette of Nicaragua. 

On 1 December 1907, the President of Nicaragua in his message to the 
National Legislative Assembly of Nicaragua, stated as follows: 


**On 23 December 1906, His Majesty the King of Spain made the 
Arbitral Award in the matter of the delimitation of the frontier between 
this Republic and that of Honduras. My Government has noted with 
satisfaction that this important dispute has been terminated by the 
highly civilized method of arbitration and, although it accepts this 
decision with pleasure, it has given instructions to Minister Crisanto 
Medina with a view to requesting a relevant clarification since this 
decision contains some points that are obscure and even contradictory.”’ 


In the course of his report (Memoria) to the National Legislative 
Assembly of Nicaragua, dated 26 December 1907, covering the period 
between 1 December 1905 and 30 November 1907, the Foreign Minister of 
Nicaragua, José Dolores Gamez, referring to Honduras, stated: ‘‘Our long- 
standing question of boundaries with this sister Republic, which, as you 
will remember, we had submitted to arbitration by the King of Spain, 
was finally settled by the latter on 23 December 1906, on which date he 
made his Award.’’ He went on to explain that, despite every effort that 
had been made by the Government of Nicaragua to obtain a more favour- 
able decision, the decision was somewhat disappointing. The report con- 
tinued : ‘‘The Award in question also contains contradictory concepts which 
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make it difficult to put it into effect, for which reason our Minister in Spain 
has been instructed to ask for a clarification to avoid possible difficulties in 


the interpretation of these concepts by the parties interested in the case.’’ 


The report then stated that, if satisfactory light was not thrown by the 
King upon the points submitted to him, a friendly approach would be 
made to the Government of Honduras so that ‘‘these final details’’ might 
be settled in all harmony and to the satisfaction of both countries. The 
report affirmed ‘‘that the irksome question of frontiers which has pre- 
occupied us for so many years and which might at any moment have 
impaired the good relations which have always attached us to our Honduran 
brothers, has been settled. Boundary questions are normally of a very 
serious and dangerous character, and as a rule they leave in their wake 
feelings of deep resentment which are difficult to overcome. For that 
reason we must rejoice at the friendly solution we have been able to find 
in the settlement of so delicate a question, whatever lines of demarcation 
have today been laid down for our frontiers with Honduras.’’ In e¢on- 
elusion the report sounded a note of caution for the future with regard 
to the seeking of settlements by arbitration without appeal. 

The section of the report dealing with Spain set out the Award in full. 

The National Legislative Assembly of Nicaragua took note of the report 
and by decree of 14 January 1908 approved ‘‘the acts of the executive 
power in the field of foreign affairs between 1 December 1905 and 26 
December 1907.”’ 

It follows from the facts referred to above that Nicaragua took cognizance 
of the Award and on several oceasions between the date of the Award and 
19 March 1912 expressed its satisfaction to Honduras that the dispute 
concerning the delimitation of frontiers between the two countries had 
been finally settled through the method of arbitration. 

Nicaragua urges that, when the President of Nicaragua dispatched his 
telegram of 25 December 1906 to the President of Honduras, he was not 
aware of the actual terms of the Award. From the telegram of the 
Minister of Nicaragua in Madrid of 24 December 1906, the President of 
Nicaragua had however learned where the boundary line was to begin 
under the Award, and the course it was to follow in order to join up 
with the point reached by the Mixed Boundary Commission. The Presi- 
dent’s own telegram to the President of Honduras shows that he considered 
that the Award was on the whole in favour of Honduras, and he gave ex- 
pression to his feeling that the loss of a certain area of territory was not 
too serious a sacrifice as against the strengthening of friendly relations 
between the two countries. In any event, the full terms of the Award 
must have become available to the Nicaraguan Government fairly soon 
since the Award was published in the Official Gazette of Nicaragua on 
28 January 1907. Even thereafter, the attitude of Nicaragua towards the 
Award continued to be one of acceptance, subject to a desire to seek 
clarification of certain points which would facilitate the carrying into 
effect of the Award. This desire was, however, not carried beyond the 
giving of certain instructions to the Nicaraguan Minister in Madrid and 
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no request for clarification was in fact submitted to the King of Spain. 
Changes of Government in Nicaragua and Honduras did not bring about 
any change in this attitude until March of 1912 when the Foreign Minister 
of Nicaragua, in his reply dated 19 March 1912 to the Note of the Foreign 
Minister of Honduras, dated 25 April 1911, for the first time raised the 
question of the validity of the Award on the grounds that the King of 
Spain had not been validly designated arbitrator, that the Award did not 
comply with the conditions laid down by the Gamez-Bonilla Treaty and 
that it was not ‘‘a clear, really valid, effective and compulsory Award.’’ 

In the judgment of the Court, Nicaragv«, by express declaration and 
by conduct, recognized the Award as valid and it is no longer open to 
Nicaragua to go back upon that recognition and to challenge the validity 
of the Award. Nicaragua’s failure to raise any question with regard 
to the validity of the Award for several years after the full terms of the 
Award had become known to it further confirms the conclusion at which 
the Court has arrived. The attitude of the Nicaraguan authorities during 
that period was in conformity with Article VII of the Gamez-Bonilla 
Treaty which provided that the arbitral decision whatever it might be 
and this, in the view of the Court, includes the decision of the King of 
Spain as arbitrator—‘‘shall be held as a perfect, binding and perpetual 
Treaty between the High Contracting Parties, and shall not be subject 
to appeal.”’ 

even if there had not been repeated acts of recognition by Nicaragua 
which, as the Court has found, debars it from relying subsequently on 
complaints of nullity and even if such complaints had been put forward 
in proper time, the Award would, in the judgment of the Court, still 
have to be recognized as valid. The Court will proceed to indicate very 
briefly the reasons for arriving at this conclusion. Before doing so, the 
Court will observe that the Award is not subject te appeal and that the 
Court cannot approach the consideration of the objections raised by 
Nicaragua to the validity of the Award as a Court of Appeal. The Court 
is not called upon to pronounce on whether the arbitrator’s decision was 
right or wrong. These and cognate considerations have no relevance to 
the function that the Court is called upon to discharge in these proceedings, 
which is to decide whether the Award is proved to be a nullity having 
no effect. 

Nicaragua’s first complaint is that the King of Spain exceeded his 
jurisdiction by reason of non-observance of the rules laid down in Article II 
of the Gamez-Bonilla Treaty. It is contended in the first place that the 
arbitrator failed to observe the rules laid down in paragraphs 3 and 4 of 
that Article. The first of these two rules states that ‘‘each Republic is 
owner of the territory which at the date of Independence constituted 
respectively the provinces of Honduras and Nicaragua.’’ The rule in 
paragraph 4 calls upon the arbitrator to consider ‘‘fully proven ownership 
of territory’’ and precludes recognition of ‘‘juridical value to de facto 
possession alleged by one party or the other.’’ Nicaragua contends that 
the arbitrator fixed what he regarded as a natural boundary line without 
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taking into account the Laws and Royal Warrants of the Spanish State 
which established the Spanish administrative divisions before the date of 
Independence. In the judgment of the Court this complaint is without 
foundation inasmuch as the decision of the arbitrator is based on historical 
and legal considerations (derecho histérico) in accordance with paragraphs 
3 and 4 of Article II. 

With regard to the same complaint, Nicaragua, in the second place, 
stresses that the arbitrator purported to exercise his discretion in granting 
compensations in order to establish, in so far as possible, a well-defined 
natural boundary line as provided for in paragraph 6 of Article II of 
the Treaty. Nicaragua contends that this discretion was, under the said 
paragraph, vested in the Mixed Boundary Commission and could not 
be exercised by the arbitrator. In exercising this discretion, the arbitrator, 
it is urged, exercised a power which he did not possess, or which, if 
conferred upon him, he exercised far beyond its legitimate limit. The 
Court is unable to share this view. An examination of the Treaty shows 
that the rules laid down in Article II were intended not only for the 
guidance of the Mixed Commission to which they expressly referred, but 
were also intended to furnish guidance for the arbitration. No convincing 
reason has been adduced by Nicaragua in support of the view that, while 
the remaining paragraphs of Article II were applicable to the arbitrator, 
paragraph 6 was excluded and that, if it was not excluded, the arbitrator, 
in applying it, exceeded his powers. In the view of the Court, the arbi- 
trator was under obligation to take into account the whole of Article II, 
including paragraph 6, to assist him in arriving at his conclusions with 
regard to the delimitation of the frontier between the two States and, in 
applying the rule in that paragraph, he did not go beyond its legitimate 
scope. 

The Court, having carefully considered the allegations of Nicaragua, is 
unable to arrive at the conclusion that the King of Spain went beyond the 
authority conferred upon him. 

Nicaragua next contends that the Award is a nullity by reason of 
‘‘essential error.’’ The Court has not been able to discover in the argu- 
ments of Nicaragua any precise indication of ‘‘essential error’’ which would 
have the effect, as alleged by Nicaragua, of rendering the Award a nullity. 
Under paragraph 7 of Article Il of the Gémez-Bonilla Treaty, ‘‘in 
studying the plans, maps and other similar documents which the two 
Governments may submit,’’ the arbitrator was to prefer those which he 
‘‘deems more rational and just.’’ The instances of ‘‘essential error’’ that 
Nicaragua has brought to the notice of the Court amount to no more than 
evaluation of documents and of other evidence submitted to the arbitrator. 
The appraisal of the probative value of documents and evidence apper- 
tained to the discretionary power of the arbitrator and is not open to 
question. 

The last ground of nullity raised by Nicaragua is the alleged lack or 
inadequacy of reasons in support of the conclusions arrived at by the arbi- 
trator. However, an examination of the Award shows that it deals in 
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logical order and in some detail with all relevant considerations and that 
it contains ample reasoning and explanations in support of the conclusions 
arrived at by the arbitrator. In the opinion of the Court, this ground 
is without foundation. 


The Court did not find the Award ‘‘not capable of execution by reason 
of its omissions, contradictions and obscurities,’’ as alleged by Nicaragua. 
Therefore the Court by a vote of 14 to 1,' 


finds that the Award made by the King of Spain on 23 December 1906 
is valid and binding and that Nicaragua is under an obligation to give 
effect to it. 


Extraterritorial reach of United States laws against restrictive prac- 
tices—shipping—motions to quash subpoenas duces tecum served on 
foreign carriers denied—immunity of foreign government shipping 
line 


IN THE MATTER OF GRAND JURY INVESTIGATION OF THE SHIPPING 
INpustrY. 186 F. Supp. 298. 
U. S. District Court, District of Columbia, June 14, 1960.* 


The Department of Justice directed that evidence of possible criminal 
offenses in the ocean shipping industry be presented to the Grand Jury of 
the District of Columbia: 


The Department is informed that violations of the federal anti- 
trust laws, the Shipping Act of 1916, and other federal statutes may 
have occurred and may still be occurring in connection with the activi- 
ties and conduct of certain persons, firms, corporations, associations, 
organizations, and others engaged in the carriage of goods by water 
and in the forwarding, brokering and warehousing of goods carried 
by water. 


Subpoenas duces tecum were issued directing more than 150 shipping 
firms to produce documents. Approximately 60 of the firms moved to 
quash service, on the grounds they were foreign carriers and that the 
inquiry was improperly directed toward traffic not involving American 
ports, as, for example, carriage between Mexican ports and Japan. The 
Philippine Embassy informed the Department of State that one of the 
firms concerned, Philippine National Lines, was an instrumentality of the 
Philippine Government; but the Department refused to recognize or allow 
the Philippine Government claim of immunity. 


8 National Judge ad hoc Holguin gave a dissenting opinion. While concurring in 
the result, Judge Spender wrote a separate opinion and Judge Moreno Quintana made 
a declaration. Sir Percy Spender stressed Nicaragua’s delay in raising objection and 
long-continued acquiescence in the arbitration, and would have preferred to examine 
the merits of the several Nicaraguan contentions as to invalidity of the award. Judges 
Moreno Quintana and Holguin both believed more attention should have been paid to 
the principle of uti possidetis juris in connection with a boundary dispute between two 
American Republics. 

* Walsh, D. J. The case was considerably delayed in printing. The court’s footnotes 
are omitted. 
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First, the court upheld the Grand Jury’s general investigative powers 
as related to the situations presented. Seeond, it decided that the Grand 
Jury inquiry was not barred by the claimed ‘‘primary jurisdiction’’ of 
the Federal Maritime Board. Third, it overruled the contention that 
activities concerning the carriage of cargo from ports in one foreign eoun- 


try to ports in another foreign country pertain to matters beyond the 


territorial jurisdiction of the United States, and therefore do not involve 
foreign commerce of the United States or possible violation of the Sherman 
Act, 15 U. S. Code, §§ 1 et seg. On this the court said: 


This Court is thus faced with a situation where—ceertain agreements 
were allegedly made, planned or entered into in the United States 
and are partially, at least, administered (through conference officers 
or otherwise) in the United States, members of the agreements take 
certain actions (such as bookings for shipments) within this country 
with respect [to] Mexican exports, have close association with de facto 
parent conferences in this country, where the threat of American 
grown cotton as Mexican exports exists, which members of the Con- 
gressional Subcommittee consider to be violative of the Sherman Act, 
and as a result considers that—the foreign commerce of this country 
is clearly considered to be ‘‘affected’’ thereby. 

The question here is whether these agreements, which appear to 
‘*affect’’ the foreign commerce of this country, constitute an illegal 
combination or conspiracy such as to amount to a restraint of trade on 
the foreign commerce of this country, or otherwise violate federal 
laws. Who is to answer this question if not a grand jury? While 
the Board admits the ‘‘Cotton Trade’’ affects our foreign commerce, 
it denies that it has jurisdiction (and suggests it does not have 
the funds) to investigate the matter and several of the movants agree. 

Certain of the movants claim that the Sherman Act scope of ‘‘trade 
and commerce ... with foreign nations’’ is limited to the export- 
import product of the United States. However, the Report of the 
Attorney General’s National Committee, to Study the Antitrust Laws 
of March 31, 1955, pp. 77-80, disagrees with such a restrictive 
construction of the Act. 

The Court in the case of United States v. Pacific & A. R. & N. Co., 
1913, 228 U. S. S87... . decided it was not giving extraterritorial 
effect to the Sherman Act by holding that it forbids a combination 
of a foreign and domestic corporation from restraining and monopo- 
lizing trade in the transportation of freight and passengers between 
Puget Sound and the Yukon River. Part of this route lies within 
Canada 

The cases hold that the intent and the result of affecting United 
States foreign commerce by an agreement to restrain trade brings the 
matter within the Sherman Act. In the ease of United States v. 
Aluminum Co. of America, 2 Cir., 1945, 148 F.2d 416, the court found 
that where an agreement is entered into wherein (1) an intent to 
affect imports or exports is shown, and (2) where the agreement in 
its performance is shown actually to have had some effect upon them, 
then, the Sherman Act was intended to cover such agreements. See 
also United States v. Sisal Sales Corp., 1927, 274 U. S. 268 ' 
United States v. Timken Roller Bearing Co., 1951, 341 U. S. 593 
. . . and United States v. National Lead Co., D.C.S.D.N.Y. 1945, 63 F. 
Supp. 513, affirmed 1947, 332 U.S. 319. 
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The ease of American Banana Co. v. United Fruit Co., 1909, 213 
U.S. 347 . . . relied on by the movants, does not preclude Sherman 
Act jurisdiction over agreements in restraint of trade carried out, at 
least in part, within the United States. 

Whether the matter here comes within the purview of the Sherman 
Act is largely a question of fact that may be brought out by the inquiry 
of the grand jury. 

A thorough review of the facts and prior court decisions as they 
relate to the question here, leads this Court to the conclusion that 
the grand jury should be permitted to determine by inquiry whether 
in the words of the Attorney General’s Committee, supra, pp. 76, 77, 
the agreements entered into by the shipping lines in the Cotton Trade 
do have a ‘‘substantial anticompetitive effect on our foreign com- 
merce.’’ 

Fourth, the court rejected arguments based on claimed abuse of process 
for unreasonableness and oppressiveness. 
Kifth, the court rejected arguments based on the contention that a grand 


jury has no authority to initiate investigation of any crimes in the shipping 


industry that are non-infamous or merely misdemeanors. 

Sixth, the court dealt with the argument of some movants that, although 
there was sufficient jurisdiction in personam over the defendants to author- 
ize subpoenas, in sound discretion this power ought not to be exercised: 


However, while the case of Cobbledick v. United States, 1940, 309 
U. 8. 323 . . . appears to indicate that an order quashing a subpoena 
duces tecum requiring the production of documents before a grand 
jury is not a final order for appeal purposes, as it arises in this case, 
such a rule places a heavy burden on the Court here, it would seem, 
to insure that the timely objections made by the British, Canadian, 
Danish, French, German, Italian, Japanese, the Netherlands, Nor- 
wegian, and Swedish Embassies with respect to the subpoenas here, be 
given the greatest consideration. 

Inasmuch as there can be little objection to the production of docu- 
ments of the foreign corporations physically located in this country, 
either at their own or their agents’ offices, and the documents of the 
United States corporations physically located in foreign countries, the 
objections of the movants with respect thereto are ruled inappropriate. 

However, with respect to the documents of foreign corporations 
physically located in foreign countries, it would seem that this in- 
vestigation would not be impeded if the Court reserved its opinion 
on the matter of production of those documents, at this time. Mean- 
while the Government will be better informed, and so may better 
inform the Court, of the need for those documents, should such need 
still exist, after the inquiry has progressed te some extent. 

Seventh, the court dealt with the Philippine Government claim of 
sovereign immunity. The United States claimed that under Republic of 
Mexico v. Hoffman, 324 U. 8. 30 (1945), and other cases the court must 
refuse a claim to immunity not recognized and allowed by the Department 
of State; the movant argued that executive determinations as to immunity 
are not binding on the courts. In excerpt the court said: 


.. The movant relies heavily on In re Investigation of World 


Arrangements [1952, 13 F.R.D. 280], where Judge Kirkland of 
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this Court quashed a subpoena duces tecum issuing against Anglo- 
Iranian Oil Company on the grounds (1) that the company was indis- 
tinguishable from the Government of Great Britain, though the Gov- 
ernment only owned 35 per cent of its capital but ‘‘controlled’’ the 
company, and (2) to cite a foreign sovereign into our courts is 
contrary to the law of nations. 

With respect to item (2), Judge Kirkland concluded that the 
successful prosecution of the Anglo-Iranian Oil Co. would result in 
a charge and finding that the British Government was guilty of vio- 
lating the law of the United States. He envisaged the risk of 
belligerent action if foreign government property were seized. 

It should be noted, however, that Judge Kirkland distinguished the 
ease of United States v. Deutsches Kalisyndikat Gesellschaft et al., 
D.C.S.D.N.Y. 1929, 31 F.2d 199, where a suit to enjoin violations of 
the antitrust laws was upheld against a French corporation in which 
the Government of France held an 11/15th interest. The Judge held 
that a French corporation that was involved in a ‘‘eommercial venture, 
entirely divorced from any governmental function’’ is far different 
than a ‘‘sea-faring island-nation maintaining a constant supply of 
maritime fuel.’’ 

The present case seems to fall somewhere in between the World 
Arrangements and the Gesellschaft cases. 

The Justice Department here alleges that the movant is a purely 
commercial venture, and the State Department refuses to recognize the 
elaim of sovereign immunity. Meanwhile, at this juncture in the pro- 
ceedings, the Court is unable to ascertain whether the grand jury will 
use the information it seeks to possibly attempt to indict the Philippine 
National Lines or use the information to indict others. 

However, it appears that nothing would be lost in this instance if 
the Court should reserve its views as to the issuance of the subpoena 
as it relates to the Philippine National Lines, pending a showing by the 
Government through information obtained in the course of the investi- 
gation, that (1) the movant’s activities are substantially, if not en- 
tirely, commercial; (2) the records are needed for the furtherance 
of the investigation to prosecute others; and/or (3) evidence exists 
of its joining with others to violate federal laws. The Court’s order 
will reflect this. 


Parts VIII and IX of the opinion deal with contentions of particular 


movants that the subpoenas violated Treaties of Friendship, Commerce, 
and Navigation with, respectively, Japan’ and The Netherlands.? As to 
the treaty with Japan, the court said: 


1T.1.A.S., No. 2863. 


this Court concludes that the issuance of subpoenas in this case to 
the Japanese lines does not violate Article XVIII of the Treaty. 

The Ambassador of Japan in a letter addressed to the Secretary 
of State dated March 7, 1960, objected to the subpoenas here in ques- 
tion, but did not ground the objection specifically on the basis of 
the Treaty provisions. Rather the objections were confined to the 
production of documents located in the territorial jurisdiction of 
Japan. 

The State Department, in a reply dated March 25, 1960, merely 
indicated that in accordance with the Embassy’s request a copy of 
their note of March 7, 1960 was being forwarded to the Court. 
However, the State Department, in their reply, did indicate that the 


2T.1.A.S., No. 3942. 


492 
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Justice Department was willing to discuss specific problems of compli- 
ance regarding the subpoenas with representatives of the Japanese 
shipping lines. 

As to the Netherlands treaty, the court said: 

It is considered that not only does Article I not support any claim 
for the quashing of the subpoenas here, but that Article VI(2) 
actually anticipates that such court orders must issue at times and 
only asks that searches, ete., be conducted according to law and with 
regard for the convenience of the nationals of the parties to the 
treaty. 

Apparently subsumed by counsel under the Netherlands treaty argument 
was a somewhat different argument on behalf of the Netherlands movant, 
that compliance with the subpoenas would violate § 39 of the Netherlands 
Zeconomie Competition Law. As to this the court said: 

With respect to Java-Pacifie Lines, since this is a New York corpora- 
tion, it is on a parity with other domestic corporations and cannot, 
in the Court’s opinion, invoke any Netherlands laws to avoid comply- 
ing with the subpoena. Securities and Exchange Commission v. Minas 
de Artemias, 9 Cir., 1945, 150 F.2d 215. The privilege of immunity 
to process here extends to countries and not to corporations. 

Since the Court has reserved its views with respect to production 
of subpoenaed documents of foreign corporations located in foreign 
countries, the Court need not go into the question at this time of the 
effect of the subpoenas to produce documents located in The Nether- 
lands other than to note that in its opinion Section 39 of the 
Netherlands Economic Competition Law does not in any way appear 
to prevent the production of documents of United States companies 
located in The Netherlands or the documents of Netherlands companies 
or their agents located in this country. 

Accordingly, the motions to quash the subpoenas were denied, the sub- 
poenas modified, and the court reserved its decision as to production or 
inspection of documents of foreign companies physically located abroad, 
and as to the subpoena relating to the Philippine National Lines. 


NOTES 


Military justice—criminal jurisdiction over member of armed services 
for offense in Korea—effect of U. 8. presence in Korea under 
authority of the United Nations 


By habeas corpus a person convicted and sentenced under the Uniform 
Code of Military Justice for a murder in Korea challenged his conviction 
on the ground, inter alia: ‘‘. . . that he was tried by the United States 
Army illegally when he was serving with the United Nations Armed 
Forces . The court rejected the argument as completely devoid of 
merit. The Charter of the United Nations contains nothing to indicate 
that a member of the armed services of a Member nation does not retain 
his status as a soldier in the army of the respective Member nation. 
Jennings v. Markley, 186 F. Supp. 611 (U. 8. Dist. Ct., S.D. Indiana, 
Sept. 19, 1960). 
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Customs duties—General Agreement on Tariffs and Trade—notice of 
intention to negotiate tariff reduction—publication in Federal 
Register suffices 

The importer contended that an increase of duty resulting from the 
Torquay Protocol of GATT is invalid, because of the Government's failure 
to give ‘‘reasonable public notice’’ of its intention to negotiate the Pro- 
tocol. The court found that the public notice provisions of the Trade 
Agreements Act of 1934 had been complied with by the notice of intention 
actually published in the Federal Register. The court noted, in passing, 
that the Federal Register Act, 49 Stat. 503, exempts from its requirements: 
‘*. . . treaties, conventions, protocols, and other international agreements, 
or proclamations thereof made by the President.’’ It distinguished, how- 
ever, the exemption of a GATT agreement from the Federal Register Act 
and the requirement of the Trade Agreements Act that reasonable public 
notice of intention to negotiate a tariff change be given. The Federal 
Register Act exemption does not apply to the latter. Aris Gloves, Inc. v. 
United States, 281 F. 2d 954 (U.S. Court of Customs and Patent Appeals, 


Dee. 1, 1958, published considerably later). 


Treaties—State inheritance taxation—higher rate on alien legates 


A United States-Belgian treaty provides that nationals of either country 
shall inherit in the other on the same terms and conditions as citizens. 
Under Iowa tax law the rate on alien legatees (20%) is higher than on 
American legatees. Held: The treaty is not violated by the lowa statute, 
because an inheritance tax is not a tax on the inherited property but upon 
the transfer. In the matter of the Estate of Klug; De Sauvage v. State 
Tax Comm., 104 N.W. 2d 600 (Sup. Ct. of Iowa, August 2, 1960). 


Treaties—right of alien to inherit—effect of a State’s [of the Union] 
reciprocity law—continued existence of Estonian state 


An American citizen of Estonian nationality by birth died domiciled 
in Oregon, leaving his estate to an Estonian in Estonia. Oregon claimed 
escheat under Oregon statutory law that an alien cannot inherit in Oregon 
unless: (1) there is reciprocity and (2) under such reciprocal law there 
exists a right of American legatees to receive payment in the United States 
of the proceeds of estates left to Americans. Oregon contended that the 
existence of currency control laws in Estonia made compliance with 
(2) impossible. The court disagreed and upheld the bequest, holding that 
the requirement of Oregon law is satisfied by the provision in the U. S.- 
Estonian Treaty of Friendship, Commerce, and Navigation, which allows 
consular officers of either country to receive in the other, on behalf of 
their countrymen, estate monies. The court found the treaty still to be 
in force, despite the U. S. S. R. occupation of Estonia. The Estonian 


consul testified as an expert on Estonian law. In re Estate of Kasendorf, 
353 Pac. 2d 531 (Sup. Ct. of Oregon, June 22, 1960). 
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Foreign exchange control—effect of violation on suit outside country— 
choice of law 


Suit in New York by the assignee of certain checks issued in Venezuela. 
Plaintiff’s assignor had, in violation of the Venezuelan foreign exchange 
control law, turned over 100,500 bolivares to the drawer in Venezuela and 
received six checks of $5,000 each. Four of the checks were refused pay- 
ment. //eld: The transaction was contrary to Venezuelan public policy 
and hence it is not enforceable in New York. Wallenstein v. Deak & Co., 
Inc., 207 N.Y. Supp. 2d 169 (Supreme Ct., N.Y. County, Sept. 20, 1960). 


CURRENT UNITED STATES DECISIONS ON EXTRADITION 


The Commissioner must make specific findings of probable cause; case 
remanded for his failure to do so. Application for the Extradition of 
D’ Amico, 185 F. Supp. 925 (Dist. Ct., S.D. N.Y., July 21, 1960). 

Extradition to Greece was denied, because of too long delay in requesting 
extradition, where more than three years elapsed from the initiation of 
prosecution (in absentia) in Greece to the request for extradition where, 
at all intervening times the whereabouts of the accused were known to the 
Greek authorities. In the Matter of the Extradition of Mylonas, 187 F. 
Supp. 716 (Dist. Ct., N.D. Ala., Sept. 1, 1960). (In this case the court 
also found that the offense for which extradition was sought was involved 
with political disturbances in Greece and hence was non-extraditable under 
the 

Evidence was held to make out a prima facie case for extradition to 
France to stand trial on embezzlement charges. In the Matter of the 
Extradition of Kawalek, 187 F. Supp. 861 (Dist. Ct., N.J., Oct. 19, 1960). 


political character’’ exception in the treaty.) 


CURRENT UNITED STATES DECISIONS ON ENEMY PROPERTY 


In a consolidated action, plaintiff banks were held to have failed to 
meet their burden of persuasion under the Trading with the Enemy Act to 
show ownership of Philippine currency buried in the Philippines by the 
Japanese Army, discovered by the United States Army, and vested as 
enemy assets by the Philippine Alien Property Administrator, to which the 
United States is the successor in interest. Bank of the Philippine Islands 
v. Rogers, Philippine National Bank v. Rogers, 281 F. 2d 12 (Ct. of App., 
D.C., Nov. 5, 1959, rehearing en bane denied, Jan. 11, 1960, rehearing 
denied, Aug. 25, 1960; appeal pending). 

The Trading with the Enemy Act authorizes vesting as ‘‘ property within 
the United States’’ the value of interest coupons on negotiable bearer bonds 
issued by obligors in the United States, but where the coupons have not 
come into the Custodian’s possession. Rogers v. Smith, 185 F. Supp. 401 
(Dist. Ct., S.D. IL, June 14, 1960). 

Auxiliary executor was denied return of assets seized as enemy, where 


original plaintiff, deceased, was carrying on business in enemy territory, 
after United States entry into World War II, through a form of business 
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organization known as societd in nome colletivo, which the court found to 
be more analogous to a general partnership than to a corporation under 
American law. Return under 1947 legislation authorizing the return of 
vested Italian assets could not effectively be claimed, because the decedent 
was a German, not an Italian, national, who during the war years carried 
on business in Italy. Von Hennig, Ancillary Executor v. Rogers, 187 F. 
Supp. 914 (Dist. Ct., D.C., Oct. 17, 1960). 


Unitrep States DEcIsIONS ON NATIONALITY 


Citizenship. Chaunt v. U. S., 364 U. S. 350 (Nov. 14, 1960): Denatu- 
ralization for concealment of arrests for acts in the United States involving 
distribution of handbills, speaking in a park without authorization, and 
general breach of the peace, overruled, 6-3, as not constituting ‘‘clear, 
unequivocal, and convincing evidence’’ that naturalization was illegally 
procured. Polites v. U. S8., 364 U. 8S. 426 (Nov. 21, 1960): Affirmed, 5-4, 
a denaturalization judgment where petitioner voluntarily abandoned his 
appeal after certain Supreme Court decisions in other denaturalization 
eases, and later sought post-judgment relief. Lwm Jung Hop v. Herter, 
282 F. 2d 923 (2nd Cir., Sept. 30, 1960) : Trial court finding against plain- 
tiff’s contention in declaratory judgment proceeding to establish citizenship 
by paternity, held not clearly erroneous. Guerrieri v. Herter, 186 F. Supp. 
588 (Dist. Ct., D.C., Sept. 14, 1960) : Naturalized citizen of Swiss nationality 
at birth held not to have lost citizenship because of five years’ continuous 
residence in Italy where, during that period, she had regularly renewed 
her passport and twice returned to the United States, once for almost 
three months and once for almost one month. Cort v. Herter, 187 F. Supp. 
683 (Dist. Ct., D.C., Oct. 11, 1960), appeal pending: Statute providing for 
loss of citizenship by citizen at birth for remaining out of country to avoid 
military service in time of war violates the Federal Constitutional provision 
against cruel and unusual punishment; Trop v. Dulles, 356 U. S. 86 (1958) 
controls this ease. U.S. v. Tooma, 187 F. Supp. 928 (E.D. Mich., Oct. 18, 
1960) : Denaturalization proceeding for false answer to question whether 
citizenship applicant had ever been convicted of a crime involving ‘‘moral 
turpitude’’ dismissed, where evidence showed that applicant understood 
moral turpitude to involve sexual offenses only and the offense for which 
he had been convicted was embezzlement. 


Deportation. Campos de Jerez v. Esperdy, 281 F. 2d 182 (2nd Cir., 
July 1, 1960) : Nationality Act provision, 8 U.S.C. §1182 b, giving Attorney 
General discretion to waive conviction for a moral turpitude offense as a 
ground for exclusion in the ease of an alien otherwise admissible, does not 
apply in the case of an ‘‘expellee’’ alien already in the United States and 
who has been ordered deported. McLeod v. Peterson, 283 F. 2d 180 (3rd 
Cir., Oct. 6, 1960, as amended Nov. 17, 1960) : The Immigration Service in- 
duced alien to leave on voluntary departure by assuring him of help to 
his American wife in making application for his entry in non-quota status; 
alien departed, discovered no visa was forthcoming, and illegally re-entered 
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the United States to be with his fatally ill wife; following her death his 
application for suspension of deportation was denied by the Immigration 
Service on the ground that the period spent out of the country prevented 
continuous residence of five years as required by U.S.C. §1254 (a) (2); 
held, because of error of the Immigration Service denying suspension of 
deportation and inducing voluntary departure, time abroad would not be 
deemed to break period of continuous residence; suspension of deportation 
was granted. Obrenovic v. Pilliod, 282 F. 2d 874 (7th Cir., Oct. 14, 1960) : 
Judgment of the district court, that the Regional Commissioner had not 
abused his discretion in denying an application for an order withholding 
deportation, was affirmed. Batistic v. Pilliod, 188 F. Supp. 344 (N.D. IL, 
March 22, 1960): Determination of the Regional Commissioner under 8 
U.S.C. 1253 (h) against an order withholding deportation sought on the 
ground that plaintiff would be physically persecuted in Yugoslavia if de- 
ported there, was held to be within judicially non-reviewable administrative 
discretion where procedural due process was accorded. Civadelic v. 
Bouchard, 185 F. Supp. 439 (N.J., June 16, 1960) : Administrative disere- 
tion in denying order withholding deportation on ground of physical 
persecution was upheld. Ratkovic v. Esperdy, 185 F. Supp. 806 (S.D. N.Y., 
Feb. 29, 1960); Dombrovskis v. Esperdy, 185 F. Supp. 478 (S.D. N.Y., 
June 29, 1960) : Yugoslav and Latvian sailors were allowed to take deposi- 
tions of the Commissioner of Immigration and Naturalization to substantiate 
their claim that withholding of deportation under 8 U.S.C. 1253 (h) (phys- 
ical persecution) had been denied, not on the merits, but solely because the 
applicants were foreign seamen. Wong Lum v. Esperdy, 187 F. Supp. 95 
(S.D. N.Y., Aug. 26, 1960) : ‘‘Formosa’”’ is a ‘‘country’’ to which an alien 
may be deported under 8 U.S.C. §1253 (a). Wyngaard v. Rogers, 187 F. 
Supp. 527 (D.C., Sept. 30, 1960) : Conviction for loitering in a public place 
and soliciting men for the purpose of committing the crime against nature 
is moral turpitude, justifying deportation, even if applicable State law 
classified the conduct as an ‘‘offense’’ (e.g., disorderly conduct), rather than 
a ‘‘erime.’’ Sollazzo v. Esperdy, 187 F. Supp. 753 (S.D. N.Y., Oct. 3, 
1960): Conviction for bribing a participant in an amateur game (inter- 
collegiate basketball) is moral turpitude upon which deportation may be 
predicated. Perez-Varela v. Esperdy, 187 F. Supp. 378 (S.D. N.Y., Oet. 
4, 1960): The Treaty of Friendship and General Relations between the 
United States and Spain, 33 Stat. 2117, rather than the Immigration and 
Nationality Act, governs procedure and substance as to deportation of a 
crew member of a Spanish naval training vessel who jumped ship in the 
United States and married an American citizen. Muirabal-Balon v. Esperdy, 
188 F. Supp. 317 (S8.D. N.Y., Oct. 26, 1960) : Conviction for a single act of 
procuring for prostitution is not sufficient to sustain a finding of de- 
portability. 

Naturalization. Petition for the Naturalization of Noland, 185 F. Supp. 
948 (Neb., July 22, 1960) : Petitioner cannot be naturalized on the basis of 
residence in the United States with citizen spouse for three years im- 
mediately preceding the date of filing petition, where, ten days before the 
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three-year period ended, the citizen spouse died and the alien married his 
brother, also a citizen, five days later. Petition for Naturalization of Odeh, 
185 F. Supp. 953 (E. D. Mich., Aug. 3, 1960): Evidence failed to support 
the trial examiner’s conclusion on the basis of circumstantial evidence 
that the applicant had had sexual intercourse in his apartment with an 
unmarried, nineteen-year-old female ; it was doubtful in any event that such 
activity alone would have indicated lack of ‘‘good moral character’’; and 
under the circumstances the accumulation by petitioner of sixteen traffic 
tickets over eighteen months was also insufficient to make out lack of the 
character required of applicants for naturalization. 


Miscellaneous. U.S. v. Zeid, 281 F. 2d 825 (3rd Cir., Aug. 2, 1960), ap- 
peal pending: Conviction for failure to register as an alien was affirmed on 
review of the evidence. Amalgamated Meat Cutters and Butcher Work- 
men of North America, AFL-CIO vy. Rogers and Swing, 186 F. Supp. 114 
(D. C., July 7, 1960): Although classified as ‘‘immigrants,’’ aliens com- 
muting from Juarez, Mexico, to El Paso, Texas, for work are exeludable 
under certification of the Secretary of Labor, authorized by statute, that ad- 
mission of such aliens to work at a struck packing plant in El Paso would 
adversely affect American labor. Trujillo-Gonzalez v. Esperdy, 186 F. 
Supp. 909 (S.D. N.Y., Sept. 22, 1960) : Denial by the Attorney General of 
adjustment of status under 8 U.S.C. 1255 was upheld as involving no abuse 
of diseretion in the case of an alien seaman who deliberately jumped ship. 
Ng Fun Yin v. Esperdy, 187 F. Supp. 51 (S.D. N.Y., July 25, 1960): A 
minor adopted child of a U.S. citizen and Chinese wife was entitled to ad- 
mission as a non-quota immigrant under 8 U.S.C. 1101 (b) (1) (E), even 
though for the required statutory period of two years the child was with 
alien mother, not citizen father. Petition of Konsh, 188 F. Supp. 136 (E.D. 
N.Y., Oct. 31, 1960) : Denied, for lack of showing of good cause, a petition 
to amend naturalization petition to show applicant was born in 1905, not 
1909 as stated at the time of entry and in connection with the original peti- 
tion for naturalization and otherwise with respect to immigration status 
matters. 


BRITISH AND COMMONWEALTH DECISIONS * 


United Kingdom currency control—money paid to Anglo-Rumanian 
Clearing Office-Plan at end before outbreak of World War IJ— 
transfer of account to Custodian of Enemy Property—Peace Treaty 
—transfer to Administrator of Rumanian Property—beneficial title 
to the money 

Prior to World War II, a bilateral clearing and trade agreement was 
concluded between the United Kingdom and Rumania. Legislation in the 
United Kingdom implemented the agreement: Debts Clearing Offices and 
Import Restriction Act, 1934, 24 & 25 Geo. 5. e. 31 (see also subordinate 
legislation S.R. & O. 1936 No. 427 as amended by S.R. & O. 1939 No. 750). 

* Reported by Egon Guttmann, LL.B., LL.M. (London), Faculty of Law, University of 
Alberta, Edmonton, Alberta, Canada. 
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The British statute set up an Anglo-Rumanian Clearing Office (A.R.C.O.), 
in the Bank of England, into which all payments received by United King- 
dom export traders from Rumania was paid. Under Rumanian eurreney 
control legislation, Rumanian export traders had to nominate one of sev- 
eral Rumanian banks in whose name accounts with the A.R.C.O. would be 
kept. Purchases made by Rumanians in the United Kingdom were to be 
paid for in sterling out of the traders’ credit with the bank so nominated. 
Assignment of rights to A.R.C.O. sterling balances between Rumanian 
traders was fundamental to the working of the clearing-trade system. The 
arrangement came to an end in 1940 (S.R.&0. 1940 No. 963). Later, when 
war broke out between the United Kingdom and Rumania, the Rumanian 
balances were transferred to the Custodian of Enemy Property under the 
Trading with the Enemy Act, 1939, 2 & 3 Geo. 6. ¢. 89 and S.R.&O. 1939 
No. 1198. 

A peace treaty was entered into with Rumania on February 10, 1947. 
Under the Treaties of Peace (Italy, Rumania, Bulgaria, Hungary and Fin- 
land) Act, 1947, 10 & 11 Geo. 6. ¢.23, the Treaty of Peace (Roumania) 
Order, 1948 (S.I. 1948 No. 118), transferred the properties of Rumanians 
to the office of the Administrator of Roumanian Property, against whom the 
British subjects were to present their claims. Article 1 (2) (ii) of this 
Order enables the Board of Trade to direct the Administrator to release 
particular balances from liability to satisfy claims of British subjects if the 
Rumanian owner had been a victim of Nazi persecution. 

During 1939 a sum of money was paid by an English trader into the 
A.R.C.O. on behalf of a Mr. Halpern, trading in Rumania under the name 
of ‘‘Granimex.’’ Mr. Halpern had named the Rumanian Commercial Bank 
to hold the account for him or his order. Plaintiff wished to buy rubber 
for sterling and acquired from Mr. Halpern the right to the sum in 
sterling standing to the latter’s account. On the outbreak of war, this 
particular sterling balance was transferred to the Custodian of Enemy 
Property, who in turn transferred it to the Administrator of Roumanian 
Property under the Peace Treaty. The Board of Trade directed that the 
Administrator release the rights of the plaintiff from liability under the 
treaty. Held, by the House of Lords, for plaintiff. The Commercial 
Bank never had beneficial ownership, for that remained in Mr. Halpern, 
hence transfer to the Commercial Bank in A.R.C.O. was not a ‘‘misappro- 
priation.’’ The Commercial Bank would have to deal with the money as per 
instruction of Mr. Halpern. Dictum added that the transfer to the Cus- 
todian of Enemy Property did not extinguish former proprietary rights, 
see Lord Asquith in Bank voor Handel en Scheepvaart, N.V. v. Adminis- 
trator of Hungarian Property, [1954] A.C. 584. However, it was un- 
necessary to decide this point as the Crown could restore such rights even 
if extinguished. The Peace Treaty and subsequent legislation treated the 


property as still belonging to Rumanians. Thus there was no extinction 
of Mr. Halpern’s right to the property and as a result the plaintiff was 
entitled to it. As in his ease the lability to British subjects had been 
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waived, the Administrator could treat the property as belonging to the 
plaintiff. Fischler v. Administrator of Roumanian Property, [1960] 
W.L.R. 917, 3 All E.R. 483 (House of Lords, Viscount Simonds, Lords 
Reid, Radcliffe, Cohen and Denning, June 23, 1960). 


GERMAN DECcISIONS * 


Convention on the Settlement of Matters Arising out of the War and 
the Occupation—Chapter VI, Article 3—no jurisdiction of German 
courts for declaratory judgment concerning property vested as 
enemy property in the United States 


The litigation involves an effort by plaintiff, a Netherlands corporation, 
to establish that it, not defendant, is entitled to certain property which 
both plaintiff and defendant claim the Alien Property Custodian of the 
United States should return as improperly vested under the Trading with 
the Enemy Act. In the lower German court the plaintiff lost its suit for 
a declaratory judgment that the defendant had no right to claim the 
property in proceedings before the United States Custodian, the lower 
court deciding that, as the property had been vested in the United States 
as property of the defendant, the German court had no jurisdiction. Addi- 
tionally, the court below found that the plaintiff had no legitimate need for 
the declaratory judgment sought. On appeal the plaintiff amended its 
pleadings to ask for a declaratory judgment that defendant was not, wnder 
civil law, entitled to claim ownership to the property. Alternatively, it 
asked for a declaration that the defendant had no ecivil-law right in the 
property, either on December 11, 1941 (the date of the entry of the United 
States into the war), or in the period from that date to the date of vest- 
ing, and for an affirmative declaration that at all decisive times the plaintiff 
alone was entitled to such a claim. The appellate court denied the appeal. 
Upon final appeal to the Supreme Federal Court, the appellate decision 
was affirmed. 

Following is a summary of the judgment of the Supreme Federal Court: 

1. Plaintiff admits that it cannot ask for a declaration that the claims 
filed by defendant in the United States are unfounded, in view of Sec- 
tion 9(a) of the Trading with the Enemy Act, according to which defendant 
is clearly an enemy. It also admits that defendant has lost any rights it 
may have had in the property by virtue of the vesting under the Act. 
Rather, it asks for a declaration of the legal situation which would have 
existed if the assets had not been vested, i.e., a judgment pronouncing that 
even if there had been no vesting, the defendant would not be the owner 
of the assets. It seeks such a judgment in order to strengthen its position 
in the proceeding pending in the United States. Alternatively, it seeks a 
declaration regarding the legal situation as it existed prior to the vesting. 

2. The German courts have no jurisdiction to render such a judgment, 


* Reported by M. Magdalena Schoch, United States Department of Justice, Wash- 
ington, D. C. 
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under Article 3 of Chapter VI of the Bonn Convention, which provides in 
paragraph 1: 

The Federal Republic shall in the future raise no objections against 
the measures which have been, or will be, carried out with regard to 
German external assets or other property, seized for the purpose of 
reparation or restitution, or as a result of the state of war, or on the 
basis of agreements concluded, or to be concluded, by the Three Powers 
with other Allied countries, neutral countries or former allies of 
Germany. 

It is true that defendant is not within the category of persons defined in 
Article 3, paragraph 3, of the convention, which reads: 


No claim or action shall be admissible against persons who shall have 
acquired or transferred title to property on the basis of the measures 
referred to in paragraphs 1 and 2 of this Article, or against inter- 
national organizations, foreign governments or persons who have acted 
upon instructions of such organizations or governments. 

Nevertheless, there exists no jurisdiction of the German courts, since 
defendant seeks to obtain a judgment which would raise an objection 
against measures which are defined in Article 3, paragraph 1. 

The argument that Article 3 does not apply here because it refers to 
German property, whereas plaintiff attacks the vesting on the ground that 
this is not German property, cannot prevail. For purposes of Article 3, 
paragraph 1, it is sufficient that the property was vested as German prop- 
erty ; whether it actually is German property must be decided exclusively 
by the state which vested it. The courts of the Federal Republic cannot 
decide whether the plaintiff has a good claim under Section 9 (a) of the 
Act. Nor can they decide the preliminary question whether the vested 
assets would belong to the plaintiff if there had been no vesting, or whether, 
prior to vesting, they belonged to the foreign plaintiff or to the German 
defendant. The German courts cannot render a judgment dealing with 
the lawfulness of the vesting or destined to influence the decision of the 
foreign state regarding the lawfulness of the vesting. 

3. Plaintiff argued that it was seeking a decision not solely for the pur- 
pose of proving to the American authorities that Section 9 of the Act was 
applicable, but also for the reliance which the American authorities, if 
and when the vested assets should be returned, would place on the German 
decision as to whom they should be returned. Also, such a decision would 
be helpful to plaintiff in obtaining compensation from the German au- 
thorities in case there should be no return legislation ; and, finally, it would 
be material to a future damage suit. 

These arguments do not sustain German jurisdiction over the action 
brought. Plaintiff cannot obtain a decision of the general scope asked 
for, since it could use the decision to prove to the American authorities its 
right under Section 9 of the Trading with the Enemy Act and thus evade 
the obstacle of lack of jurisdiction. Decision of Federal Supreme Court 
of April 11, 1960 (II ZR 64/58, Diisseldorf). 13 Neue Juristische Wochen- 
schrift 1299, Case No. 8. 
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Convention for the Settlement of Matters Arising out of the War and 
the Occupation—Chapter VI, Article 3—jurisdiction of German 
courts for a declaration of ownership in property prior to vesting 


A companion case to the preceding case involved shares of stock which 
were vested by the Alien Property Custodian in the United States. De- 
fendant, a German national, filed a title claim for these shares with the 
Office of Alien Property, claiming them as the owner. Plaintiff, also a 
German national, sued in a German court for a declaratory judgment to 
the effect that the shares belonged to an undivided community of heirs (in 
which he had an interest), and that defendant was not entitled to claim 
the shares as her property. After he had filed suit, defendant withdrew 
her claim in the United States and declared that she would not file a new 
claim for these shares in the United States. But she refused to make a 
statement to the effect that she did not have a eivil-law right in the 
securities as against the plaintiff. 

The lower court dismissed the suit, holding that the plaintiff did not have 
a legitimate interest in obtaining the declaration sought. Plaintiff ap- 
pealed. In the course of the appeal proceeding he amended his prayer 
for relief, now asking for a declaration that defendant was not entitled to 
assert a civil-law claim to the securities or the proceeds thereof; alterna- 
tively, that defendant had not been the owner of the securities at any time 
between December 11, 1941 (the date of U. 8. entry into the war), and the 
date of vesting, and that during this period the securities had belonged to 
the community of heirs; finally, he asked the court to enjoin the defendant 
from asserting that she had been the owner immediately prior to vesting. 

The appellate court denied the appeal on the ground that German courts 
had no jurisdiction over the subject matter. 

The Federal Supreme Court reversed on the following grounds: 


1. (a) Plaintiff does not ask for a declaration that the title claim filed by 
the defendant is not justified, for the defendant has withdrawn the claim. 
Nor does he seek a declaration that the defendant in the present situation 
has no civil-law right in the vested securities. The plaintiff himself admits 
that, even if defendant had been the former owner, she lost ownership 
without compensation, in any event, by virtue of the Trading with the 
Enemy Act, as amended by the War Claims Act of 1948. He rather wants 
a clarification as to the legal situation which would exist if there had been 
no vesting, viz., a declaration that the defendant would not be the owner 
even if no vesting had taken place. He wishes thus to prevent the de- 
fendant from deriving in the future any rights from her alleged former 
ownership. 

(b) The judicial declaration asked for is not excluded either by the Con- 
vention for the Settlement of Matters Arising out of the War and the 
Occupation or by Law No. 63 of the Allied High Commission. The facts 
on which Article 3, paragraph 1, of the sixth chapter of the convention is 
predicated do not exist here. The plaintiff raises neither directly nor 
indirectly any objection against the vesting of the securities; he admits 


1961 | JUDICIAL DECISIONS 503 


that they were German-owned prior to vesting. He accepts the vesting and 
merely seeks the benefit of any present or future legal consequences of the 
vesting. Likewise Article 3, paragraph 3, of Chapter VI of the convention 
is not applicable here. The same is true of Allied High Commission Law 
No. 63.1 

2. The ordinary courts have jurisdiction over the subject matter, this 
being an action concerning the (former) ownership of the parties. 

3. (a) Plaintiff, however, does not have the legitimate interest in the 
declaration sought, which is a precondition for a declaratory judgment. 
His main application is for a declaration of a hypothetical legal relation, 
1.e., the legal situation which would exist in the absence of vesting. A 
declaratory judgment can be rendered only as to an actual legal situation. 

(b) The alternative applications are likewise devoid of a concrete interest 
in a declaration. Whether there will be a return of vested assets is doubt- 
ful. The defendant cannot be expected to enter a lawsuit which may be 
nugatory. Moreover, in the event of return legislation, a German declara- 
tory judgment on previous ownership would not be binding on the Ameri- 
ean authorities charged with such return. The former German Supreme 
Court consistently held that a plaintiff has a legitimate interest in a declara- 
tion of his rights only if the declaratory judgment can be expected to create 
a firm basis for recognition of the claim that will be pursued before other 
authorities ; it is not sufficient that the other authority may possibly make 
use of such declaratory judgment or that it will use such judgment as one 
among other means of proof. The situation is different where, as was the 
case in the decision published in 27 BGHZ 190, the German administrative 
agency concerned suggested that the claimant have the question of owner- 
ship clarified by a decision of the ordinary courts, thus indicating that it 
would be bound by the decision obtained. In the present case, however, 
it is doubtful whether the American authorities, in the event of return of 
vested assets, will recognize a German declaratory judgment, particularly 
since they made extensive investigations in this and the companion case. 
This is not an ordinary ease of recognition of a German judgment in an 
American court. This is a case where the question before the German 
courts is merely a preliminary question for the decision of a claim against 
the United States to be rendered by American authorities. 

(ec) Plaintiff’s argument that he has an interest in a declaratory judg- 
ment because it will be followed by the German authorities in a future 
compensation proceeding is likewise not convincing. It is true that the 
former owners of vested German assets will be compensated if and when 
their loss is final (see Article 5 of Chapter VI of the above-mentioned con- 
vention, Section 3, paragraph 1, No. 2 of Law No. 63). But it is not yet 
certain whether the loss is final or whether there will not be a return of 

1 Art. 3 of Law No. 63 provides: ‘‘No claim or action based on or arising out of the 
transfer, liquidation or delivery of property to which this Law extends shall be admis- 
sible: (a) against any person who has transferred or acquired title to or possession of 
such property, or against such property, (b) against any international agency, any 
government of a foreign country, or any person acting in conformity with the instruc- 
tions of such agency or government.’’ 
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vested assets by the U.S.A. Moreover, it is likewise uncertain whether the 
German authorities in charge of compensation would feel bound by the 
declaratory judgment sought here. 

(d) An injunction is likewise inadmissible because of lack of a cause of 
action. Every citizen has the right to pursue the rights which he believes 
he has, in such proceedings as the law provides and before the competent 
authorities and courts. He cannot be prohibited by an injunction from 
alleging, in such proceedings, those facts on which he bases the rights 
claimed by him. Decision of the Federal Supreme Court, April 11, 1960 
(II ZR 66/58, Diisseldorf). 13 Neue Juristische Wochenschrift 1297, Case 
No. 7. 


European Convention on Human Rights—detention pending criminal 
appeal—constitutional complaint based on the convention 


On July 20, 1959, the plaintiff, a physician, was found guilty of two acts 
of abortion and sentenced to one and a half years of imprisonment with 
hard labor. He appealed the conviction, and the hearing before the Fed- 
eral Supreme Court was set for January 19, 1960. He had been in deten- 
tion since February 20, 1959. His application for release pending appeal 
was denied by the competent court on December 14, 1959, on the ground 
that he had attempted twice to influence witnesses by way of smuggled 
letters ; the fact that one of these witnesses refused to testify at the trial by 
virtue of the rule against self-incrimination did not, in the court’s opinion, 
minimize the danger of obstruction of justice. The appellate court denied 
the appeal which the convicted man had filed against the denial of his 
application. On January 7, 1960, the plaintiff filed a constitutional com- 
plaint in the Federal Constitutional Court, arguing that the continued de- 
tention violated Article 2, paragraph 2, and Article 104? of the Federal 
Constitution, as well as Article 5, paragraphs 3 and 4,° and Article 6, para- 
graph 1,* of the Convention on Human Rights. He asked for his immediate 


1 (2) Everyone has the right to life and to physical inviolability. The freedom of 
the individual is inviolable. These rights may be interfered with only on the basis of 
a law. 

2 (1) The freedom of the individual may be restricted only on the basis of a formal 
law and only with due regard to the forms prescribed therein. Detained persons may be 
subjected neither to mental nor physical ill-treatment. 

(2) Only a judge is entitled to decide on the admissibility and extension of a depriva- 
tion of liberty. In the case of every such deprivation which is not based on the order 
of a judge, a judicial decision must be obtained without delay. The police may, on its 
own authority, hold no one in its own custody beyond the end of the day following the 
arrest. Further details are to be regulated by law. 

3 (3) Everyone arrested or detained in accordance with the provisions of paragraph 
1(¢c) of this Article shall be brought promptly before a judge or other officer authorized 
by law to exercise judicial power and shall be entitled to trial within a reasonable time 
or to release pending trial. Release may be conditioned by guarantees to appear for 
trial. 

(4) Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation. 

4 (1) Everyone charged with a criminal offense shall be presumed innocent until proved 


guilty according to law. 
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release, arguing as follows: The danger of obstruction of justice had dis- 
appeared upon his conviction on July 20, 1959, even though the conviction 
was not final. He had in fact attempted to influence the testimony of one 
of the witnesses; but in a subsequent hearing that witness could no longer 
testify in his favor without contradicting her previous attitude. Detention 
pending trial should be in proper proportion to the penalty anticipated. 
The sentence to imprisonment with hard labor for only two attempts at 
abortion, one of which had occurred ten years before, had aroused a gen- 
eral sensation as being ‘‘inhumanly severe.’’ The Federal Prosecutor had 
already stated that he would move for a reduced sentence, so that the 
sentence to be expected would not go beyond the time during which he had 
already been detained. Moreover, the reference to the smuggled letter 
lent to the continued detention the character of a punishment, which was 
unlawful. 

The Federal Constitutional Court denied the complaint. It held that 
the courts had acted within the Constitution and not arbitrarily; that it 
was a matter for the ordinary courts to examine whether the length of 
detention pending trial or appeal was in proper proportion to the probable 
sentence; and that there was nothing to show that the refusal to release 
the plaintiff had the character of a penalty. With regard to the Convention 
on Human Rights, the court categorically declared: ‘‘The Convention on 
Human Rights cannot form the basis of a constitutional complaint.’’ Order 
of the Second Division of the Federal Constitutional Court of January 14, 
1960 (2 ByR 243/60). 10 Entscheidungen des Bundesverfassungsgerichts 
271; 13 Neue Juristische Wochenschrift 1243, with critical note by Pro- 
fessor Guradze. 


European Convention on Human Rights—Article 13—Constitutional 
jurisdiction of States and of Federal Republic 


Plaintiff sought to attack in the State Constitutional Court an order 
of an administrative court which he alleged violated his human and basic 
constitutional rights. He asked the Constitutional Court to declare that 
Article 130 of the Constitution of Rheinland-Pfalz, under which he had no 
remedy in the Constitutional Court against the order, was violative of 
natural law, basic constitutional principles, and international law, spe- 
cifically Article 13 of the Convention on Human Rights.* 

The court dismissed the complaint for lack of jurisdiction. It explained 
that while the State Constitution in Article 130 limited the right of 
individuals to sue in the Constitutional Court to one particular instance 
(not applicable here), it entitled them to raise the question of constitution- 
ality of a State law in the ordinary courts (including administrative 
courts) ; and that where the court considers a State law which is material 
to the decision irreconcilable with the State Constitution, it must suspend 

1 Convention for the Protection of Human Rights and Fundamental Freedoms, signed 
at Rome, Nov. 4, 1950 (45 A.J.I.L. Supp. 24 (1951)). Art. 13, provides: ‘‘ Everyone 
whose rights and freedoms as set forth in this Convention are violated shall have an 
effective remedy before a national authority notwithstanding that the violation has been 
committed by persons acting in an official capacity.’’ 
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the proceeding and submit the question to the State Constitutional Court 
for decision. 

The court then held: 

The rule requiring dismissal is contrary neither to natural law nor 
to the principle of the rule of law. True, the individual citizen has a 
natural right of judicial protection against the state, but this right does 
not require that he must be entitled to resort to a Constitutional Court 
by means of constitutional complaint (Verfassungsbeschwerde). Every 
state has authority to determine for itself the forms and the procedure by 
which it grants legal protection. 

Nor does Article 13 of the Human Rights Convention obligate the 
signatories to introduce an individual constitutional complaint. It merely 
guarantees to an individual who considers his human rights and funda- 
mental freedoms violated ‘‘an effective remedy before a national au- 
thority.”’ The notion of ‘‘national authority’’ is extremely broad. The 
question may be left open whether it means under all circumstances a 
judicial authority. This court is inclined to answer the question in the 
affirmative ; it believes, however, that this requirement is fully met by the 
normal remedies in the German courts, in particular by the general review- 
ability of administrative acts in the administrative courts. The Human 
Rights Convention has been ratified by fourteen states. Among these the 
Federal Republic of Germany is the only one which has established consti- 
tutional courts and the constitutional complaint by individuals in the form 
in which the plaintiff wishes to assert it here. In the other signatory 
states—with the exception of Austria—there are no special constitutional 
courts but only the normal judicial remedies. It cannot be assumed that 
the states intended to undertake such basie changes in their judicial systems 
as would be required if plaintiff’s theory were correct. 

But even if, arguendo, we were to adopt this broad interpretation, the 
postulates of the plaintiff would have to be considered as fully implemented 
by the Federal Constitution and the Law concerning the Federal Constitu- 
tional Court. The human rights guaranteed by the convention are essen- 
tially identical with the fundamental rights secured by the Federal 
Constitution and the State Constitutions. Under Article 90 et seq. of 
the Law concerning the Federal Constitutional Court, any person who 
asserts that his constitutional rights have been violated by a public au- 
thority may file a constitutional complaint in the Federal Constitutional 
Court. A separate right to a constitutional complaint in the State 
Constitutional Court would be a superfluity. Judgment of Constitutional 
Court at Coblenz, March 16, 1959 (VGH 2/58). 12 Neue Juristische 
Wochenschrift 1628 (Heft 37, 1959). 


International telegraph service—telegram sent in Holland—not delwv- 
ered in Germany due to fault of German official—no duty of German 
postal service to reveal name of responsible official to the foreign 


sender 


A firm in Rotterdam sent a telegram to a firm in Krefeld, Germany, 
confirming a contract of sale which had been concluded over the telephone. 


rs 
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The telegram was transmitted to Krefeld but was not delivered to the 
addressee, owing to an oversight by an official. The Dutch firm asserted a 
claim for damages against the German Federal Postal Service (which 
handles the telegraph system in Germany) and at the same time asked 
the name of the responsible official. Upon refusal of both requests, a 
German assignee of the Dutch firm sued the Federal Postal Service in the 
ordinary court both for damages and for information as to the official 
involved. The court dismissed the claim for damages as unfounded and 
held that it had no jurisdiction to order the Federal Postal Service to 
reveal the name of the official. An appeal by plaintiff was unsuccessful, 
as was his attempt to obtain the name of the official through administrative 
channels. Thereupon he sued in the State administrative court, again 
without suecess. His final appeal to the Federal Administrative Court 
was dismissed on the following grounds: 

Plaintiff has asserted a claim which he derived from the Duteh firm; 
therefore he cannot have greater rights than his predecessor. The decisive 
point is that by sending the telegram in Holland the Dutch firm did not 
enter into any legal relations with the German postal service. The use 
of postal facilities creates a legal relation merely between the sender and 
the postal service of the sending country. Transmittal of a telegram 
through the postal service of another country rests, not upon a contract 
between the sender and the foreign postal service, but upon international 
agreements. While it was formerly governed by the Universal Telegraph 
Convention, it is now regulated by the Telecommunication Convention of 
Atlantie City of October 2, 1947, to which the Federal Republic of Germany 
acceded by law of January 29, 1952, effective as of February 8, 1952 
(BGBI. II, 341).2. Treaties of this type do not create any obligations of 
a foreign postal system toward a user of a national postal system. Hence 
the defendant did not act unlawfully when it refused to give information 
to a third person with whom it had no legal relation whatsoever, which 
information was intended to support a damage claim against one of 
its officials? Decision of Federal Administrative Court of May 6, 1960 
(BVerwG VIIC 58/59, Muenster). 13 Neue Juristische Wochenschrift 
1540. 


1 Entered into effect for the United States Jan. 1, 1949. 63 Stat. (2) 1399. 

2See decision of the Federal Administrative Court of the same date (13 Neue 
Juristische Wochenschrift 1538), which held that a sender of a telegram from Germany 
to England was entitled to be informed of the German official through whose fault the 
sending of the telegram was delayed. 
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World Legal Order: Possible Contributions by the People of the United 
States. By Wallace MeClure. Chapel Hill: The University of North 
Carolina Press, 1960. pp. xvi, 366. Index. $7.50. 


Sponsored by the World Rule of Law Center recently established at 
Duke University School of Law, this is the first of a projected series of 
publications. The learned author, formerly of the Department of State 
and now serving as Consulting Director of the Center, is no stranger to 
those concerned with international legal studies. In the present study, he 
indulges analysis as widely ranging as his principal title may permit, 
while channeling and fortifying his argument within the narrower limits 
which the subtitle suggests. 

As perhaps befits a treatise intended to introduce a series of studies 
under the Center’s sponsorship, this volume re-examines much of the 
familiar case and treaty material and advances its argument broadly, not 
to say dogmatically, and in general terms. The argument is developed in 
three parts. In the first, the author contends for the consistent supremacy 
of treaties over conflicting national law in national judicial administration ; 
in the second, for the according of a similar supremacy to customary 
international law; and in the third, for a more effective recourse generally 
to the United Nations as a recognized instrument of the world legal order. 
Arguing for the primacy of treaties in national law, he has something to 
say of most of our national cases and most of what he says is severely 
critical. Such cases as Taylor v. Morton and the Chinese Exclusion case 
come in for the sharpest criticism. Of the latter, it is suggested that it 
may have touched ‘‘an all-time low in United States respect for interna- 
tional law’’ (page 81). The later case of Cook v. United States, on the 
other hand, is more favorably regarded. Urging a comparable primacy 
for the customary law of nations in national law, he envisages as ‘‘possible’”’ 
the creation of ‘‘a climate of public opinion in which the courts can and 
will recognize the supremacy of world law, can and will achieve conformity 
of the national Constitution to that law’’ (page 205). The potentialities 
of the United Nations for world legal order he regards as ‘‘boundless,’’ 
but if they are to be exploited, ‘‘the people of the United States have much 
to overcome’’ (page 270). And here the author indicates his respect or 
lack of respect for insistence by the United States upon trusteeship terms 
which savored of reaction, for the so-called Connally Amendment to the 
resolution accepting the jurisdiction of the International Court of Justice, 
for failure on the part of the United States to accept the General Conven- 
tion on Privileges and Immunities of the United Nations, and for other 
manifestations of a policy at once nationalistic and myopic. 

Dr. MeClure’s study might be described as a trinity of essays sharply 
critical of much of our national legal tradition and national policy, each 
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incorporating and concluding with argument for a ‘‘climate of opinion’”’ 
more favorable to world legal order. If the strictures seem at times a 
little hypercritical, the arguments somewhat visionary, let it be noted again 
that the work is designed to introduce a series. It exploits the ‘‘possible’’ 
boldly, perhaps unrealistically. Further contributions to the projected 
series will presumably attack more limited and specific problems and per- 
haps with a sharper eye to the here and now. Meanwhile this book is good 
reading, provocative, an antidote for complacency. It may also be sug- 
gested that it contains a good deal of ourselves as others are likely to see us. 


Epwin D. DicKINson 


Organizing Peace in the Nuclear Age. Eleventh Report of the Commission 
to Study the Organization of Peace. By Arthur N. Holcombe and 
others. New York: New York University Press, 1959. pp. xviii, 245. 
Index. $3.75. 


The present report, the eleventh in a series extending back to 1941, gives 
thoughtful consideration to a number of timely and significant problems. 
Culminating in eighteen specific recommendations, the report is buttressed 
by three supporting papers, of which the first by Quincy Wright deals with 
the Réle of Law (22 pages) ; the second by Professor Holeombe, with the 
Réle of Politics (76 pages) ; and the third by Professor Stoessinger (who 
was awarded a special grant for the purpose), with the International 
Atomic Energy Agency (116 pages). 

Professor Wright’s contribution is marked by a restrained realization 
of the limits of law and by modest proposals for its extension through 
greater recourse to the International Court of Justice, greater use of 
the multilateral treaty approach and more financial aid to the International 
Law Commission so as to permit it to function on a full-time basis. 

Professor Holeombe, the distinguished Chairman of the Commission, has 
made a detailed and interesting analysis of the alignment of forces in the 
United Nations Organization as revealed by votes on critical issues, espe- 
cially those involving the extension and contraction of Communism and 
the prevention or liquidation of colonialism. He sees some hope of in- 
creasing the law-making process of the United Nations through its special 
agencies and such organs as the International Atomic Energy Agency. 
His analysis of the réle of politics supports two of the more controversial 
of the eighteen recommendations of the Commission, viz., Number 7 dealing 
with the enlargement of the Security Council in order to obtain a more 
realistic and equitable distribution of seats among significant political 
groupings, and Number 2 dealing with the need to extend membership in 
the United Nations to all states in order that the governments in power 
should assume the responsibilities and be subject to the obligations imposed 
by the Charter. As might be expected, this recommendation elicited some 
dissent from various members of the Commission. The recommendation 
which, incidentally, assumes the possibility of representation by both 
Chinas, draws further support from a consideration of the dilemmas posed 
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by the absence of the People’s Republie of China from the work of the 


International Atomic Energy Agency. 

It does not detract from the contributions of Professors Wright and 
Holeombe to suggest that the paper prepared by Professor Stoessinger, 
dealing, as it does, with a unique development in international relations, 
commands a major share of attention. While largely descriptive, it is 
yet so skillfully presented that major policy issues are succinctly revealed 
and readily grasped. Problems of membership; the evolution of the 
structure of the organization; difficulties encountered in conflicts between 
the atomic haves and have-nots; the ambivalent position of the U.S.S.R. as 
an atomic producer while, at the same time, the self-proclaimed champion 
of the underdeveloped areas; problems of finance, control and inspection ; 
the ‘‘non-peaceful use’’ dilemma; the potential link between the work of 
the Agency and techniques for disarmament, and, finally, disputes over the 
critically important, apparently symbiotic and still developing roéle of 
responsibility as between the Agency and other U.N. agencies and regional 
arrangements are briskly yet clearly analyzed. The Commission devotes 
eight of its recommendations to aspects of the Agency and, in particular, 
urges that priority be given to the Agency in developing the peaceful uses 
of atomie energy rather than to bilateral or regional arrangements. 

In his foreword, Professor Holeombe suggests that the first part of the 
Report, devoted to Law and Politics, treats of the general theory of inter- 
national legislation, while the second part treats of its practical application 
in a particular case. One may quibble with the accuracy of this somewhat 
bold attempt to provide a conceptual frame of reference while, at the 
same time, recognizing that the Report and its supporting papers are not 
fragmentary units, but are tied together by a common outlook in which 
the need to support and strengthen international institutions is revealed. 
The drafting chairman of the Commission, Mr. Inis L. Claude, Jr., is to 
be congratulated on fitting the units together so as to provide a document 
that is as readable as it is informative. 

Harpy C. 


Fontes Iuris Gentium. Series A, Sectio Il, Tomus 2: Entscheidungen des 
deutschen Reichsgerichts in véilkerrechtlichen Fragen (Decisions of the 
German Supreme Court relating to Public International Law) 1929-1945. 
Bearbeitet im Max-Planck-Institut fiir auslandisches 6ffentliches Recht 
und Volkerrecht von Giinther Janicke, Karl] Doering and Erich Zimmer- 
mann. Cologne-Berlin: Carl Heymanns Verlag KG, 1960. pp. xxiv, 
535. Index. DM. 48, paper; DM. 56, cloth. 


This handsome volume is the second of a series initiated by the late 
director of the Institute of Public International Law in Berlin, Viktor 
Bruns, and now edited by Hermann Mosler. It records all published 
decisions on questions of international law which the Supreme Court (the 
Reichsgericht) rendered in the period from 1929 to 1945, at which time, 
with the dissolution of the German Reich, the Reichsgericht ceased to exist. 
In addition, the opinions of the Constitutional Court (the Staatsgerichtshof) 
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are included, which cover the period of its existence from 1921 to 1933. 
The material is organized in the same manner as in the first volume, which 
appeared in 1931 and is now out of print. The first part sets forth in 
German, English and French the headnotes of each case. It is subdivided 
into a General Part (pages 5-147), which is systematized according to the 
traditional categories of international law, and a Special Part dealing 
with Danzig, the Saar Territory, Upper Silesia, Austria, Bohemia and 
Moravia, and Poland (pages 150-160). The second part (pages 161-495) 
contains, in chronological order, extensive passages from the opinions in 
the German original, omitting only those parts of the opinions which are 
not relevant to the international law issues involved in the cases. A care- 
fully prepared index in the three languages and an index of treaties 
facilitate the use of the materials. 

The 123 decisions comprised in the volume were garnered from the 
official reports (which, in contrast with American usage, are selective rather 
than comprehensive) and from other collections and legal periodicals. The 
editors explain, somewhat self-consciously, that in the interest of objectivity 
and completeness they felt obliged to record opinions of the Reichsgericht 
‘which rested on foreign policy measures of the [National Socialist] 
government that could not be reconciled with international law’’ (page ix). 
Surely no one could object to the inclusion of such cases, although one 
might question the necessity of the ensuing apologia. 

Altogether the painstakingly edited work should prove a highly valuable 
aid to all scholars in international law. 

M. MaGpaLena ScHocH 


The Réle of Nationality in International Law. An Outline. By H. F. van 
Panhuys. Leiden: A. W. Sijthoff, 1959. pp. 256. Index. Fl. 19.95. 


Inspired by a eritical analysis of the Judgment of the International 
Court of Justice in the Nottebohm Case (|1955]| I.C.J. Reports 4), Doetor 
van Panhuys, a legal adviser at the Netherlands Ministry of Foreign 
Affairs, approaches the subject of nationality from the angle of a ‘‘cireular 
tour,’’ as he describes it, of various fields of international law in order to 
explore the function of nationality in each of them. 

Accordingly, this volume is not a study of the determination of the 
formal status of nationality in any country. Rather, it is a study of 
nationality in its international aspects. The author is concerned with 
the function of nationality in international law. The volume he has so 
ably produced constitutes an inquiry into the effects attached to nationality 
by rules of international law. Considerable emphasis is placed in the 
study on the subject of the protection of aliens as affected by various 
familiar rules regarding the effect of the alien’s nationality. Other 
sections of the volume treat of nationality and the laws relating to sane- 
tions and war. Thus, the concepts of enemy nationality, nationality and 
the law of neutrality, nationality and belligerent occupation, and na- 


tionality and enemy property, are considered. Another section treats of 
nationality as a basis for the extraterritorial operation of penal laws, and 
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another, of the significance of nationality in the extradition of fugitives 
from justice. The subject of nationality and treaty law is briefly surveyed. 
A chapter on restrictions imposed by international law upon the competence 
of states to lay down nationality rules provides interesting reading. 
The entire volume is thought-provoking. A concluding chapter is en- 
titled ‘‘ Final Reflections.’’ Here the author describes three stages in what 
he envisages to be the history of nationality: ‘‘I. First stage,’’ where the 
chief distinction was between ‘‘foreign’’ and ‘‘own’’; ‘‘II. Second stage,’’ 
where there is a beginning of a community between ‘‘groups,’’ a ‘‘society 
of units’’ arises, and nationality as a concept of international law gains 
in substance; and ‘‘III. Final stage,’’ where a ‘‘real community of the 
law, as between ‘national units,’ comes into being.’’ As to this last stage, 


the author comments, inter alia, that 


Such close relationships may, in connection with the matters 
under consideration here, lead within the group of the States con- 
cerned, to (a) a common legislation on nationality, and (b) a changed 
function of nationality. An example of the first contingency (a) is 
provided by the legislation of some Central American countries and 
of some Commonwealth countries promoting the acquisition of plural 
nationality, within the respective groups (cf Ko Swan Sik [De meer- 
voudige nationaliteit, 1957], Ch. IV). A similar tendency with regard 
to the Netherlands-Indonesian Union underlies a decision of the 
Cantonal Judge of the Hague in ex parte Andries (NJ 1950, 407). 
Equally significant is the suggestion made by Churchill in June 1940, 
to create a common Franco-British nationality as a symbol of their 
‘*‘indissoluble union’’, a suggestion which, as a result of the attitude 
of the French, came to nothing (cf Churchill, The Second World War, 
Vol. II, 183 ff). As an example of a changing (in most instances 
decreasing) function of nationality ... the adoption by Sweden of 
the principle of domicile in matters of status law in the relations 
between Scandinavian countries may serve. . . . Furthermore, nation- 
ality begins to lose much of its potential within the community of the 
States members of the ECSC and the EEC .. . although it remains 
to be seen to what extent, in the relation with non-participating States, 
the quality of belonging to the ‘‘population of the EEC’’ will take 
the place of the various original nationalities (cf in this connection, 
as regards the quality of belonging to the European Army (of blessed 
memory), the interesting Article 80 of the EDC-Treaty). But it 
would be a mistake to nurse too great an illusion as to decreasing 
significance of nationality within the ambit of the EEC group. For 
instance, too much importance is still attached to it as regards the 
staffing of the organs of the ECSC and the EEC (cf the critical 
remarks made in the Nieuwe Rotterdamse Courant of January 3, 1958, 
p. 1, of January 16, 1958, p. 5; January 25, 1958, p. 7 and January 
17, 1959, p. 1). If we may believe this newspaper, it was already 
agreed that the Presidency of the Court of the Community should be 
awarded to a Netherlands national long before a selection on the 
basis of capability was made. The decreasing function of nationality 
in Benelux-arbitration {see Sauveplanne in Jahrbuch fiir Internation- 
ales Recht, 7 (1956), p. 94] ... contrasts favourably with this 
tendency. 

Apart from these special associations, either regional or otherwise, 
the society of States finds itself for the greater part in stage 2 and 
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this statement may even be too optimistic in view of the antithesis 
between communist and non-communist countries. ... (Pages 252- 
233.) 

In the final pages of his work, the author discusses developments in the 
function of nationality in international law, and suggests (at page 238) the 
creation of ‘‘a judicial body—possibly also accessible to individuals—which 
would be competent to decide questions of nationality erga omnes,’’ stating 
that he believes such a body would be of great advantage to the legal 


security of international relations. 
MarJorige M. WHITEMAN 


La Antdrtida Argentina ante el Derecho. By Juan Carlos Puig. Buenos 
Aires: Roque Depalma, Editor, 1960. pp. xii, 274. Index. 


Dr. Puig, in a lucidly written volume, has set himself two tasks, one 
acknowledged, the other not. His stated aim is a full analysis of Ant- 
arctica’s position in international law and of Argentina’s legal claims 
therein. His unstated aim, which inevitably interferes to some extent with 
a full realization of the other, is to demonstrate the correctness of 
Argentina’s claims in Antarctica on juridical as well as political grounds. 

The book is divided into two parts: the first is devoted to a broad investi- 
gation of the general legal issues and approaches to Antarctic problems, 
and the second to an analysis of rival claims and possible approaches to 
their solution. In Part I we find such topics analyzed as the acquisition 
of title in Polar regions and the techniques by which conflicts in title in 
Antarctica might be settled, as well as a critical review of various sug- 
gestions for international regimes in Antarctica. Dr. Puig concludes, in 
what is probably a key to part of his discussion in Part II, that title can 
indeed be acquired, but that this must be done not only through methods 
known to traditional international law and appropriate for sunnier lands, 
but also through new approaches more keyed to the area. He substantially 
rejects discovery and the sector theory, unless accompanied by effective 
occupation. He categorically rejects suggestions for internationalization, 
for United Nations ‘‘interference,’’ except in the case of aggression, and 
for court decision, since new law, not a reaffirmation of the status quo, 
would be required in Antarctic cases. While Dr. Puig’s analysis is useful 
in presenting the legal problems inherent in making effective claims in such 
a region, he does not in fact offer much that is novel in his suggestions 
for a ‘‘new’’ approach. 

In Part II, Dr. Puig sets out in great detail the bases of Argentina’s 
claims, both as to the principle of uti possidetis, and past events, occupation 
and use, and administrative acts. This comprehensive account is of value 
to anyone interested in the development of cross-claims in Antarctica. 
The rival Chilean and British positions are next examined in less detail. 
The general conclusion is reached that both under traditional rules and 
with respect to any new basis for sovereign claims appropriate to the area, 
the Argentine position is sound. While critical of details of the Argentine 
Government’s response to British attempts to bring the problem of con- 
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flicting claims before the International Court of Justice, the author concurs 
with his government’s basie view that only an international conference of 
interested states can offer a solution. For the Court, able to apply only 
‘*old’’ law, is simply not a suitable arena for decision. He also, however, 
seems firmly convinced of Argentina’s position even under traditional 
concepts, but in this he tends to underplay the claims advanced by other 
nations. 

The author is also strongly opposed to any international regime and 
suggests that arrangements like that of the U. S.-supported Antarctic 
Treaty of December, 1959, go much too far in derogating from national 
sovereignty, though in fact the treaty carefully preserves all national 
positions. He is unhappy, too, with the United States’ long-standing 
position of refusal to make claims while refusing recognition to the claims 
of other states, but he suggests that this approach may be yielding to one 
in which claims would be advanced. We ean hope that his estimate is 
wrong. 

The book is most useful for the baekground analyses it contains. It 
serves to remind us of the difficulties, especially under present international 
legal institutions, of attempting an exclusively legal analysis of essentially 
political disputes. It also serves to recall to us the strength of nationalist 
feeling even among learned scholars. 

Howarp J. TAUBENPELD 


Dictionnaire de la Terminologie du Droit International. Tables en Anglais, 
Espagnol, Allemand, Italien. Union Académique Internationale. Paris: 
Recueil Sirey, 1960. pp. xvi, 755. Index. Fr. 5,200. 


In the early thirties, the late Professor Arnold Raestad conceived the 
idea of this work and won the support of the Norwegian Academy of Sci- 
ences, which, in its turn, obtained the patronage of the Union Académique 
Internationale. A Committee of Scientifie Direction, with Raestad as Chair- 
man, and eminent international lawyers of different nations as members, was 
set up. A far-flung research with the help of many collaborators began, 
first at the Paris Law School, later at the European Center of the Carnegie 
Endowment. The second World War forced a long interruption; then the 
work was continued with the support of UNESCO. Nearly a quarter of 
a century after the idea had been conceived, the first volume of this work, 
with a preface by Jules Basdevant, could be presented to the Institut de 
Droit International at its Session at Neuchatel in 1959. 

The work under review is not a dictionary of international law, 1.e., an 
encyclopaedia of international law in alphabetical order, such as the 
Worterbuch des Vélkerrechts und der Diplomatie, now being published in 
second edition, but a dictionary in the literal sense, a dictionary of the 
terminology of international law. It gives the definition of technical terms, 
their classification, their different meanings. In so doing, it aims at the 
avoidance of a confusion of terms, even at a reform of the language em- 
ployed, at a clarification of the language, which in itself is a precondition 
for clarity of thinking. But the dictionary contains new terms which are 


1961] BOOK REVIEWS AND NOTES 515 


hardly exact; ¢.g., ‘‘intergouvernemental’”’ (pages 343-344) : the definition 
as meaning ‘‘binding upon states’’ is correct; but no eriticism is voiced 
that this term, just for that reason, is inexact. On the other hand, we 
have not found a new term of dubious value, ‘‘égalité souveraine,’’ although 
this term, in consequence of the U.N. Charter, has come widely into use. 

The definitions given are not intrinsic but terminological definitions. 
E.g., under ‘‘égalité des Etats’’ (pages 248-249) the definition is that of 
the documents quoted; but the intrinsic problem: equality before, but not 
necessarily in law, is not treated. It is astonishing to see that under 
‘‘nationalité’’ of an individual (page 401) the only definition given is 
the ‘‘genuine link’’ definition, followed by the quotation from the 
Nottebohm Judgment, a definition which does not correspond to the inter- 
national law actually in force, and is not the meaning in which the term 
is preponderantly used in the practice of states. 

In order to arrive at these terminological definitions, the researchers 
have carefully looked through the documents of the practice of states, 
treaties, international arbitral awards and court decisions, the practice of 
international organizations, and, to a more limited extent, the ‘‘doctrine.’’ 
Each terminological definition is illustrated by one or more accurate 
quotations from the sources. The starting point in time for this research 
was in general the Paris Congress of 1856, although some older and particu- 
larly important diplomatic events, such as the Congress of Vienna of 1815, 
were also considered. 

The work is a dictionary of the terminology of international law 
restricted to the French language. In former times diplomacy and 
international law had the great advantage of one world language: first 
Latin, then French. But this unity of language has been more and more 
lost since the time of the League of Nations. It is, therefore, extremely 
valuable that the work contains also tables listing the technical terms in 
German, English, Italian and Spanish, and giving the equivalent in French. 
These latter, a difficult and delicate work, are very well done. They 
present particular usefulness and interest for international lawyers, for 
whom the handling of several languages is an indispensable tool. 


Joser L. Kunz 


NATO in the 1960’s. By Alastair Buchan. London: Wiedenfield and 
Nicolson for the Institute for Strategic Studies, 1960. pp. xii, 131. 
12 s. 6 d. 

NATO and American Security. Edited by Klaus Knorr. Princeton: 
Princeton University Press, 1959. pp. 342. Index. $6.00. 

Alliance Policy in the Cold War. Edited by Arnold Wolfers. Baltimore: 
Johns Hopkins Press, 1959. pp. ix, 314. Index. $6.00. 


In these days of high prices, it often appears that the only reasonable 
aspect of book-buying is the assumption that careful purchases will be 
useful for some time to come. With respect to each of the books under 
consideration here the assumption is substantially warranted. This should 
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be so in light of subjects and authors. In the context of contemporary 
world affairs it is plausible to expect that when a group of experts examine 
in general collective methods of seeking security, as in the book edited by 
Professor Wolfers, or focus on the ‘‘erisis’’ of NATO at the end of its 
first decade, as in the Knorr and Buchan books, they will give leadership 
in formulating and clarifying problems already discernible and in sug- 
gesting the implications of alternative courses of future action. 

Alliance Policy in the Cold War constitutes an excellent introduction 
to the other two works. Less concerned with future policies, its values 
are in some respects more enduring. As the first book to result from the 
activities of the Johns Hopkins Washington Center of Foreign Policy 
Research, and based on discussions which took place in the fall of 1958, 
it contains admirable anaiyses of post-World-War II experience with 
alliances, emphasizing the successes and failures of United States policies. 
To its general orientation towards the past, the papers of Paul H. Nitze 
and Roger Hilsman are exceptions. The essays of Arnold Wolfers, Hans 
J. Morgenthau and Erich Hula are of particular significance. In giving 
attention to the theory of alliances and to the relation of collective defense 
to collective security, they explore important political and legal questions 
that have received only marginal examination in a period when it has 
been fashionable for experts in international affairs to pose as arm-chair 
strategists. Professor Wolfer’s analysis is particularly thought-provoking, 
although to this reviewer less is gained by arguing for a distinction 
between collective defense and collective security and emphasizing the 
inadequacies of the latter, than by emphasizing the similarities and 
weaknesses of both in contrast to effective law enforcement. 

The Knorr and Buchan books focus exclusively on the problems threaten- 
ing the internal cohesion of NATO, most successful of postwar alliances. 
The conspicuous differences between these books concern not only time of 
publication but also emphasis and outlook. NATO and American Security 
consists of papers prepared for conferences on NATO military strategy 
held at Princeton University in January, 1959. Although NATO’s 
institutions and procedures at the end of its first decade are largely a 
response to the military aspect of the Communist threat, it has been well 
understood for some time that in its second decade NATO faces more 
complex and subtle problems as political, economic and psychological war- 
fare reinforce the military threat. In light of these considerations, 
exclusive focus on military matters gives the Princeton book less signifi- 
eance for the future than Mr. Buchan’s essay. At the same time the list 
of contributors is of high caliber, including, in addition to the editor who 
contributes two essays, Morton A. Kaplan, A. L. Burns, Gordon A. Craig, 
Denis Healey, Paul H. Nitze, Roger Hilsman and Malcolm W. Hoag. In 
no volume known to this reviewer are the problems NATO faces as a result 
of the revolution in weapon technology more penetratingly examined. 

It is clear from the title that NATO in the 1960’s squarely confronts the 
future. This is the first book to grow out of the activities of the London 
Institute for Strategic Studies and is written by its director, who was 
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formerly on the staff of The Economist and The Observer. Originating in 
the deliberations of a small study group, an early draft of this work 
provided the basis of discussion at an Institute conference in October, 1959, 
attended by civil and military experts, members of NATO staffs and 
secretariat, and representatives of most NATO states. Conspicuous au- 
thority therefore underlies the book’s recognition that the necessary con- 
comitant of both the new weapons and the new Soviet challenge is greater 
political and legal interdependence among NATO members. Together 
with Kaplan and Burns in the Knorr book, Buchan holds that, while new 
legal arrangements such as a confederation or a supra-national military 
command would enhance NATO’s strength and facilitate sharing research 
capacities and weapons, developments of this magnitude are not at present 
contemplated. Interdependence appears, therefore, to Buchan to entail 
novel and pragmatic approaches to functional problems as they emerge. 
Essentially, however, his book is preoccupied with political aspects of the 
alliance, an orientation that in this reviewer’s experience is more commonly 
found on his side of the Atlantic. 

Considerations of space preclude further attention to the detailed and 
closely reasoned contents of these books. If international lawyers have too 
infrequently found themselves challenged professionally by alliance de- 
velopments, there is much to contemplate in the implications of the current 
situation, most especially with reference to the question of the sharing of 
nuclear weapons and the achieving of greater unity among members of the 
Atlantic Community. C. W. Jenks reminded the members of the American 
Society of International Law at the 1959 meeting that, in the re-thinking 
of international law which has become a necessity, the policies of interna- 
tional agencies are assuming an importance comparable to the rdéle of 
public policy in the development of municipal law. In this context the 
activities of international organs and the problems they confront appropri- 


ately become the concern of international lawyers. 
C. Lawson 


Europe’s Coal and Steel Community. An Experiment in Economic Union. 
By Louis Lister. New York: Twentieth Century Fund, 1960. pp. xx, 
495. Index. $8.00. 


Mr. Lister’s study is an impressive and scrupulously documented account 
of the economic impact of the European Coal and Steel Community on 
the economic life and structure of its six member nations. It does not 
purport to be a study of the impact of the Community on international 
law and organization. Hence it is not perhaps of central interest to most 
of the readers of this JourNaL. Yet there emerge from the painstaking 
survey of the economic evolution of the Community in its first six years, 
and of the extent to which it succeeded or failed to influence the deeply 
ingrained traditions, methods and problems of the coal and steel industries 
of the Six, some highly important conclusions on the achievement of this 
first and epoch-making experiment in limited supra-national sovereignty. 

After having traced the background and objectives of the Community 
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in an initial chapter, which adds little to the vast existing literature on the 
text of the treaty, the author investigates in turn costs of production and 
investment, concentrations and restriction practices, price regulations and 
competition, the relation of the Community to the wider problem of the 
market, external commercial policy, transport rate problems, and social 
policies. The text coneludes with a brief chapter on ‘‘the road ahead.”’ 

The present reviewer is not competent to discuss the more strictly 
economic data and conclusions of the author. Some of his conclusions, 
however, go far beyond the interests of the professional economist. Thus, 
Mr. Lister confirms the impression gained by all close students of the 
Community with regard to the failure of the ambitious, American-inspired 
provisions against restrictive trade practices and mergers tending to create 
monopoly or oligopoly. Particularly in the protracted struggle to prevent 
reconstitution of the German Ruhrkohlensyndikat, the High Authority has 
fought a losing battle. Furthermore, the first major crisis since its estab- 
lishment, the coal sales crisis, considerably dented both the free trade 
philosophy of the Community and of Germany’s Minister of Economies, and 
the supra-national power of the High Authority. While Mr. Lister gives an 
adequate analysis of the economic factors that account for the European 
eoal crisis, he fails to bring ont the dramatic and—for European federal- 
ists—deeply disappointing struggle between the High Authority and the 
ministers of the crisis-affected member states for the use of the control 
powers that Articles 58 and 74 of the ECSC Treaty had given to the 
Authority to cope with major crises. It is, indeed, difficult to disagree 
with Mr. Lister’s conclusion that, despite the surprising initial success of 
the Community and the unwillingness of any of the members to make the 
first great experiments in European integration, the earlier hopes for the 
superseding of national powers and policies, at least in a limited field, by 
supra-national authority, have not materialized. 

For a historical description and analysis of the economic factors at 
work and of the inherent weaknesses in the ECSC concept, Mr. Lister’s 
study is admirable and indispensable. It fails, however, to discuss some 
important matters which even an economist’s analysis should not have 
neglected. Foremost among them is a discussion of the problems created 
by the co-existence of the publicly and privately owned industries, espe- 
cially in coal. That this has produced grave tensions, in particular in 
regard to the de-concentration of the German coal industry, is common 
knowledge. This is surely one of the key issues in the whole problem of 
co-ordinating sovereign political and economic entities without interfering 
with their domestic economy and social systems. Closely connected with 
this is the question to what extent the High Authority has acted as a 
watchdog of free trade practices rather than a planning authority. Finally, 
the function of the Court, unique in its conception, remains completely 
undiseussed except for one or two casual references. 

An analysis as dispassionate as that of Mr. Lister in the economic field, 
of the legal and institutional problems of the European Communities 
remains to be written. 

W. FRIEDMANN 


| 
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International Control of Nuclear Maritime Activities. By Lee M. Hyde- 
man and William H. Berman. Ann Arbor: University of Michigan 
Law School, 1960. pp. xix, 384. $4.50, paper; $6.00, cloth. 


The co-directors of the University of Michigan Law School’s Atomic 
Energy Research Project, Messrs. Hydeman and Berman, have produced 
a monograph on the safety and health problems involved in the interna- 
tional transport of radioactive materials, in the sea disposal of nuclear 
wastes, and in the construction and operation of nuclear-powered ships. 
The book discusses the technical aspects of these activities—the nature and 
extent of their hazards to health and safety; what countries have done 
thus far to deal with such hazards; what controls they could undertake 
unilaterally under the law of the sea; and what solutions to these problems 


are best. 

The authors recognize the significant differences in degree of hazard 
from the various activities discussed. Thus, dangers from mistakes in 
transporting radioactive materials are substantial, those from waste dis- 
posal at sea generally appear to be small, while the hazards of nuclear- 
operated ships, provided construction is sound, appear relatively small. 
As far as control of such hazards is concerned, all significant effort to date 
has been national, not international. 

National regulation of transportation of radioactive material by the 
United States and Canada, for example, is strict but sound. Most other 
nations, not yet having the need because of insufficient traffic, have not 
established thoroughgoing regulations, but control shipments individually. 
The authors favor an international convention to assure uniformity of 
controls, primarily because they fear that other nations will tend to require 
unnecessarily strict safeguards, as well as different ones, and thus hamper 
commerce in radioactive materials. Although there has been little sea 
disposal of waste to date, and very little is known regarding the adverse 
health effects of such disposal as is likely, the authors recommend a regula- 
tory convention in this area as well. The same recommendation is made 
concerning the operation of nuclear-operated vessels, though here the 
authors are careful to acknowledge the primary need of satisfying port 
authorities of the soundness of the vessel, safety-wise, on a vessel-by-vessel 
basis. 

The study represents a solid and thorough appraisal of the health and 
safety problems involved in nuclear maritime activities. The review of 
the law of the sea as it affects these activities is particularly well done and 
will be useful to persons who may be interested in that subject by itself 
and not in nuclear activities. 

The weakest section of the book is its recommendations for worldwide 
regulatory conventions in each of the areas of nuclear activity discussed. 
Apart from the difficulties involved in negotiating meaningful regulatory 
conventions in the most favorable and needful circumstances, (1) the 
technical and operating facts, t.e., a definition of dangerous ‘‘high-level’’ 
waste, appear too meager at present to warrant general standards as far as 
sea disposal of waste is concerned ; (2) the present national efforts to control 
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transport of radioactive materials are satisfactory from a health and safety 
point of view, and the likelihood of a brisk trade in such materials is far 
too remote to justify, now or indeed ever, a relaxation in safety standards 
in the name of ‘‘uniformity’’; and (3) conventions can never be a sub- 
stitute for ship-by-ship satisfaction of port authorities with nuclear vessels ; 
with such satisfaction safety conventions are unnecessary, without such 
satisfaction they are useless. 
StanLeY D. METZGER 


Peaceful Co-exristence: An Analysis of Soviet Foreign Policy. By 
Wladyslaw W. Kulski. (Foundation for Foreign Affairs Series, No. 3). 
Chicago: Henry Regnery Co., 1959. pp. xxi, 662. Index. $12.50. 


Peaceful co-existence does not mean in Soviet minds the advent of an 
era of friendship between two social systems, or abandonment of the 
ultimate goal of universal revolution. It is but a struggle waged by 
non-military means. This is the thesis of Professor W. W. Kulski in his 
latest study of Soviet policy since Lenin’s time. 

The volume falls into two parts: generalization on the sources and aims 
of Soviet policy, and presentation of voluminous detail of Soviet relations 
with her neighbors and even with her peripheral republics to demonstrate 
the validity of the major thesis. As usual, Kulski is encyclopaedic in his 
treatment of events, meticulous in citation and generous with quotation. 
Consequently, for the teacher of courses on Soviet policy and practice in 
international law, the volume is invaluable for the preparation of lectures 
and guidance of research. 

Kulski’s concern for the future is with the newly independent states. 
He concludes that since prospects for Communist revolution in Europe are 
dim, and the hopes for distintegration of NATO very faint, Soviet foreign 
policy in pursuit of universal Communism must concentrate for the present 
on the extra-European countries to weaken the capitalist camp as a whole 
and the Western Powers in particular. He expects Soviet diplomats to 
exploit the conflicts of interests between the two major groups of non- 
Communist states, the industrialized and the underdeveloped, and to 
isolate the underdeveloped so that they may be brought into the sphere of 
the Soviet bloc. He expects Soviet exacerbation of conflict leading to the 
cutting off of sales of raw materials by the underdeveloped, and closing 
of markets to foreign investment, to the hurt of both groups. The under- 
developed must then turn to the U.S.S.R. for resources without which they 
cannot live, and the Soviet game will have been won. 

In the process of courting the new states, the national bourgeoisie will 
be considered as allies at the outset. This is the lesson learned by China, 
ignored by Stalin, but exploited by Khrushchev, who has learned that the 
local bourgeoisie in its nationalism can be induced to oppose the Western 
bourgeois states and sever the ties without which they become dependent 
upon the Soviet bloc. The Middle East and Southeast Asia provide 
examples of the technique. 
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Events in Africa and Asia are providing strong support for Kulski’s 
thesis. The battle between the West and the Soviet bloc will be in those 
areas, so long as the West can keep its power strong at home and maintain 
the atomic stalemate presently existing. The temptation is strong to with- 
draw petulantly from new states where leaders with nationalist fervor 
curse their previous benefactors. ‘‘Pride goeth before a fall’’ for both 
the underdeveloped states and the industrialized West. Would that both 
sides could understand this truth. Kulski has set it forth well. The only 
argument will be whether his thesis is expressed so militantly as to 
estrange the leaders in the underdeveloped states who tend to consider 
militancy as propaganda. Authors might well ask today whether their time 
should be expended in writing for those who are already committed or for 
those in the uncommitted East. The technique required differs. 


JoHN N. Hazarp 


BRIEFER NOTICES 


Vortrige iiber Recht und Staat. By Carl] Gottlieb Svarez. (Cologne: 
Westdeutscher Verlag, 1960. Wissenschaftliche Abhandlungen der Arbeits- 
gemeinschaft fiir Forschung des Landes Nordrhein-Westfalen, Vol. 10. pp. 
xxvi, 672. Index. DM.44.) In 1791 the principal author of the Prussian 
Civil Code of June 1, 1794, was commissioned to lecture to Crown Prince, 
later King, Friedrich Wilhelm III of Prussia on private and public law 
and the philosophy of law. These lectures are reproduced here in their 
entirety (pages 3-450), along with written elaborations on some topics 
(pages 450-623), and three additional lectures before a learned society 
(pages 627-644). Some of these lectures are concerned with public in- 
ternational law (pages 70-102, 141-195, 513-577). The author distin- 
guishes between just and unjust war and elaborates five just causes: de- 
fense against aggression or threat of aggression, enforcement of legitimate 
claims, offense to honor accompanied by a refusal of adequate satisfaction, 
territorial expansion of a kind which threatens genuinely the independence 
and liberties of another state. However, the author insists that even in 
case of a just cause, war should be regarded as the last and not as the only 
resort for the necessary remedial action. These causes are part of general 
public law of the state. According to international law, all that is re- 
quired is that the war be made by a competent authority and that it be 
notified in some form to the opponent. In connection with treaties, their 
sanctity is emphasized, but, on the other hand, the prince is justified in 
breaking a treaty if it seriously conflicts with certain values, such as the 
continued existence of the people which it is his overriding duty to 
preserve. Other topics considered include: the laws of war and neu- 
trality, acquisition and loss of territory, the right of legation, privileges of 
envoys and their precedence. 

In the lectures, as in the Civil Code, Svarez attempted to apply the 
teachings of the era of enlightenment and of natural law. They merit 
careful study for their intrinsic worth and their influence, if any, on the 
subsequent evolution of German thought on international law. There is 
greater need than ever for the education of princes and it might be a good 
idea if heads of states could be prevailed upon to commission distinguished 
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jurists to lecture to them on the fundamentals of the law of the land and 


the law of nations. 
Leo Gross 


The Progress of International Law. An Inaugural Lecture. By R. Y. 
Jennings. (New York: Cambridge University Press, 1960. pp. ii, 49. 
$.75.) R. Y. Jennings has taken the occasion of his inaugural lecture as 
Whewell Professor of International Law at the University of Cambridge to 
assess the changes which have come about in international law in the course 
of the century since this chair was founded, and to make a thoughtful 
examination of the conditions essential to the achievement of a more ef- 
fective international legal order. In this century which has witnessed the 
transformation of the international community and a striking expansion 
of substantive international law, international judicial and legislative pro- 
cedures have remained rudimentary. The contemporary task is to remedy 
these deficiencies. Not only must compulsory jurisdiction be accepted by 
states as fundamental to the international judicial process, but, in the 
opinion of Professor Jennings, it is vital that the confidence of states, 
especially of the new members of the international community, in the 
practicability of a universal legal order be fostered through the develop- 
ment of the international legislative process. ——~- . 


The Immunity from Jurisdiction of Diplomatic Agents. (In Greek.) 
By Alkis-Vassileou N. Papacostas. (Athens: 1960. pp. viii, 127.) The 
object of this volume is to deal with the principal characteristics of dip- 
lomatie immunity, the problems that arise in the application of the pertinent 
principles and the present tendencies in this field of international law. 
The author does not discuss the immunity of the personnel of international 
organizations, of members of foreign delegations and missions, ete. be- 
cause, as he states, this subject requires a separate study. 

The basis for the institution of diplomatic immunity, according to the 
author, is the need for freedom from local interference which might impede 
the exercise of functions by diplomatic agents. In the evolution of this 
immunity an important part was played by the practice of states, as well 
as by their legislation, judicial decisions and governmental instructions. 
There is a careful analysis of the legal character of diplomatic immunity 
and of its theoretical basis. After discussing codification efforts, including 
those of the League of Nations and of the United Nations, the author 
expresses the view that codification should not be limited to existing rules 
but should also deal with the subjects in regard to which international 
practice presents severe divergencies. 

A chapter entitled ‘‘Conditions for Application of the Institution of 
Immunity’’ deals with the questions of what persons are entitled to these 
privileges, of beginning and termination of immunity, of transit of dip- 
lomats through a third country, and of the relation of the institution under 
discussion to sovereignty. Another chapter deals with time and method of 
claiming immunity as well as exemptions from various kinds of jurisdic- 
tions. In the final chapter, there is discussion of exceptions to the rule of 
immunity, of waiver, and of jurisdiction of diplomats in the courts of their 
respective countries. The book finally deals with the consequences of the 
application of immunity and the activities of the United Nations Inter- 
national Law Commission. The conclusions of the author are well sup- 
ported by his discussion. 

The book deals accurately and critically with existing doctrines and 
It is a serious and thorough work in this field of law. 


practice. 
JOHN MAakTos 
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Die Vorzeitige Anerkennung Vélkerrecht. By MUHans-Herbert 
Teuscher. (Frankfurt-am-Main and Berlin: Alfred Metzner Verlag, 1959. 
pp. 125. Bibliography.) This monograph is devoted to a systematic 
study of the réle of premature recognition in contemporary international 
law. As is traditional, Dr. Teuscher classifies his material by reference to 
the object of the purported recognition, thus distinguishing the premature 
recognition of insurgent parties, of revolutionary governments, and of 
emergent states. However, the author is only incidentally interested in 
surveying the positive law. His primary objective is to overcome the 
inadequacies he finds in the basic work done in the recognition area by 
Kunz, Lauterpacht and Chen. This leads Teuscher to offer a suggested 
new approach to premature recognition which he regards as more faithful 
to practice, to logical analysis and, one might add, to the current interests 
of the Federal Republic of Germany. 

The following main conclusions emerge: (1) Recognition is appropriate 
only when certain factual conditions, as objectively determined (that is, not 
by the state according recognition), exist; without such conditions the 
attempt to recognize is an instance of premature recognition. (2) A pre- 
mature recognition is always void in international law. (3) In addition, 
a premature recognition is a delict in the form of an illegal intervention, 
if the old state or government (that is, the rival political entity possessing 
a former status in international law) has not itself accorded recognition. 
Thus, for instance, Formosa’s recognition of mainland China as a new 
state might itself be a premature recognition, but it would protect the 
United Kingdom’s premature recognition from being an intervention. 
(4) The objective determination in cases of dispute should be made by 
some impartial international tribunal. 

Dr. Teuscher shovels old snow and discovers some new earth. His study 
gives a useful direction to rethinking of recognition problems. It also 
remarkably illustrates the capacity of the Continental jurist to write about 
burning political questions in a realm of scholarly aloofness; not once does 
Dr. Teuscher refer to the status of the Soviet Zone recognitions of East 
Germany! 

RicHarD A. 


Die Vertretung Chinas im Internationalen Verkehr. By Michael Kohl. 
(Berlin: VEB Deutscher Zentralverlag, 1957. pp. 99. DM. 4.50.) Asa 
polemic this East German book makes predictable use of standard Western 
materials, as well as Chinese and Russian sources. Dr. Kohl’s strongest 
arguments for admission of Communist China’s representatives to the 
United Nations and the specialized agencies—essential, he says, for the 
solution of Far Eastern and world problems—are his properly made 
distinction between recognition and admission to United Nations member- 
ship, and his brief effort to show that trade with over fifty capitalist 
nations, including a receipt of American exports via Hongkong, makes 
official communication necessary. Kohl declares effectiveness to be the 
criterion of whether to recognize a new regime. The United States is said 
to have followed this criterion in recognizing the regime which took power 
in Guatemala in 1954 with the support of the United Fruit Company in 
Honduras (pages 51, 56). Both Wilson’s ‘‘legality’’ test and the con- 
stitutive theory of recognition, seen as devices of imperialists exporting 
capital, are declared to be contrary to international law, while the test of 
willingness to meet international obligation, *" viewed as an extension of 
the principle of effectiveness. 


WesLey L. 
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China and the United Nations. Report of a Study Group set up by the 
China Institute of International Affairs. (New York: Manhattan Publish- 
ing Company, for the Carnegie Endowment for International Peace, 1959. 
pp. xi, 285. $3.00.) This study is confined to description and analysis 
of the part played by China in the drafting of the United Nations Charter 
and in the work of the United Nations Organization after its establishment. 
The topics covered, on which China expressed views and sometimes affected 
decisions, were: the voting procedure in the Security Council, the admission 
of new Members, the pacifie settlement of international disputes, collective 
security and disarmament, United Nations action in Korea, economic and 
social co-operation, and non-self-governing territories and the Trusteeship 
system. The last two chapters present China’s case against the Soviet 
Union, and the National Government’s view of the question of Chinese 
representation. Two useful appendices (Political Parties in China and 
a listing of Chinese newspapers and periodicals) conclude the volume. The 
emphasis in the treatment of the subjects discussed is in terms of legal 
rather than political analysis. 

Harotp M. VINACKE 


India’s Role in the Korean Question.* By Shiv Dayal. (Delhi: S. 
Chand and Co., 1959. pp. viii, 360. Index. Rs. 15.) This is a de- 
tailed and well-documented study of India’s réle in the handling of the 
Korean question from the time of the submission of the question to the 
United Nations General Assembly in 1947 to 1958. After an introductory 
chapter on India’s foreign policy objectives, the author proceeds to con- 
sider the Korean question and India’s réle in the handling of it in three 
phases: (1) from the surrender of Japan to the North Korean attack in 
June, 1950; (2) from the armed attack to the cease-fire negotiations; and 
(3) the negotiations themselves, their final conclusion and the post- 
armistice developments. 

When telling the story of how the Korean question was handled, the 
author covers ground that is already reasonably familiar. His major 
contribution, by making extensive use of Indian materials, is to trace and 
to evaluate the special contribution of India. At the height of the Korean 
struggle, Indian policy was under deep suspicion in the United States. 
There were many, even in responsible positions, who felt that the Indian 
Government was actually pro-Communist in its sympathies and actions. 
Mr. Dayal attempts to show, and this he does to this reviewer’s satisfaction, 
that India’s primary concern was to achieve a united democratic Korea 
and to prevent the conflict between East and West from degenerating into 
a general war. To achieve the first goal, India sought to avoid, and then 
to terminate, the situation in which Korea was divided into two antagonistic 
regimes, supported by the major protagonists in the cold war. To achieve 
the second, India constantly exerted its influence and offered its services 
to bring about an end to fighting and the establishment of conditions which 


would permit negotiated settlements. 
LELAND M. GoopricH# 


Communist China and Asia. A Challenge to American Policy. By A. 
Doak Barnett. (New York: Harper and Brothers, for the Council on 
Foreign Relations, 1960. pp. xiv, 575. Index. $6.95.) ‘“‘This is a 
study,’’ as the author puts it correctly, ‘‘of Communist China’s growing 
impact on Asia and the problems it poses for the United States. It at- 


*This study was written for the S.J.D. degree at the University of Michigan Law 
School under the supervision of Prof. Eric Stein.—Eb. 
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tempts to appraise the Chinese Communist challenge throughout Asia and 
to examine its political and economic as well as its military facets.’’ 
(Page vii.) The first chapters give a comprehensive picture of the political, 
ideological, and economic development of the Chinese Communist state, and 
of its policies, showing strengths as well as weaknesses of the ‘‘ Challenge 
of Communist China’’ (Chapter 1) to the West and to the United States. 
The second half of the book proceeds from the general to the more specific 
treatment of relationships: with Japan and Korea; with the countries of 
South and Southeast Asia; with the Soviet Union; and with the National 
Government of Taiwan. In all eases the significance for the United States 
of Communist China’s policies is brought under consideration. The final 
two chapters (14, The Policy of Unrecognition; and 15, The Choices 
before the United States) are devoted to an appraisal of United States 
policy. The discussion of the question of recognition, while essentially 
political, considers somewhat the international legal aspects of recognition, 
but mainly by summarization of different positions developed more fully 
by others. The chapter (8) on the problem of the overseas Chinese also 
discusses questions of interest to the student of international law. The 
volume, on the whole, however, is addressed to the whole community rather 
than to the legal segment of it. It is one that should have a wide reading 
because of the importance of the subject and the comprehensiveness and 


reasonableness of the author’s treatment of it. 
Haroutp M. VINACKE 


The Foreign Policy of the Soviet Union. Edited, with introductions and 
notes, by Alvin Z. Rubinstein. (New York: Random House, 1960. pp. 
xvili, 457. Index. $6.50.) ‘‘In effect, Moscow aspires to dominate the 
world through peace, not war.’’ Professor Rubinstein sums up with this 
startling statement the thesis of his admirable volume. He supports it 
with his own essays, in the form of introductions, on the historical develop- 
ment of Soviet foreign policy and positions on disarmament and under- 
developed countries, and adds copious excerpts from authoritative Soviet 
spokesmen and annotated bibliographies to aid further study. Though 
designed primarily for college courses, the book could provide an excellent 
beginning for those seeking not only analysis, but the material from Soviet 
sources on which the analysis is based. 

Ideology is emphasized as of fundamental importance to understanding 
of Soviet goals, and rightly so. Too many Americans dismiss Soviet 
leaders as opportunists because of the difficulty of following mutation of 
Marxist ideas as leaders try to apply them to concrete situations. Rubin- 
stein suggests that Soviet policy is a combination of ideological and non- 
ideological determinants. ‘‘Peaceful co-existence,’’ in his view, is but an 
expedient tactic for men convinced of the desirability and inevitability of 
world Communism, but halted momentarily in progress toward it by the 
‘*balance of terror.’’ Khrushchev’s recent denunciation of Lenin’s dictum 
as no longer valid that war is inevitable, represents, therefore, no basic 
change in approach to international relations but rather readjustment of 
expectation because Khrushchev expects popular pressures in the parlia- 
mentary democracies to prevent commencement of war. Peace can be 
developed on Soviet terms. 

This is a wise book, but readers of the JouRNAL will regret that there is 
not a word about international law, either as a tool of Soviet policy or 
as a means of containing Communist expansion. Rubinstein proves himself 
to be of the young school that has rejected international law as of concern 


to students of international affairs. 
JoHN N. Hazarp 
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Soviet Economic Warfare. By Robert Loring Allen. (Washington, 
D. C.: Publie Affairs Press, 1960. pp. x, 293. Index. $5.00.) The very 
novelty of the fact that the Soviet Union and its allies suddenly appeared 
after 1953 as an active economic factor in the underdeveloped countries 
has caused quite a sensation in the West. The public quest for an explana- 
tion of this new international phenomenon has been since satisfied by 
several studies. Professor R. L. Allen offers the one which probably is 
the most recent and which ranks among the best. His study is well 
documented, founded on a good understanding of the political motivations 
and of the economic system of the Soviet bloc, and permeated throughout 
by a carefully balanced judgment. The author avoids the pitfall of being 
so much fascinated by the Soviet bloc’s economic offensive as to exaggerate 
its over-all potentialities or to overlook the importance of other, non- 
economic instruments which the bloe skillfully uses to extend its political 
influence in the underdeveloped countries. While assuming that the Com- 
munist governments subordinate their external economic activities to the 
requirements of their foreign policy, he does not dismiss as irrelevant the 
economic advantages which the same governments, notably the Eastern 
European, might derive from a barter of industrial goods for raw materials 
and agricultural products. He shares the now prevailing opinion that the 
underdeveloped countries have been selected by the bloe as the most 
promising battleground in the struggle against the West and points out 
the Soviet dexterity in concentrating the economic offensive in such areas 
or countries where the Western positions seem to be most vulnerable. 
Unfortunately, he does not include among his many examples either Guinea 
or Cuba, probably because his manuscript had been completed before the 
pertinent documentation had become available. 

The reader will find this book rewarding for its cogent analysis not only 
of the Soviet bloe’s foreign economic activities but also of the capability of 
the Communist economies to sustain and expand such activities in the 


future. 
W. W. KuLskI 


Die Zypernfrage. By Ludwig Dischler. (Vol. XXXIII of Dokumente, 
published by the Forschungsstelle fiir V6lkerrecht und auslandisches 
Offentliches Recht of the University of Hamburg, the Institut fiir Interna- 
tionales Recht of the University of Kiel, and the Institut fiir Volkerrecht 
of the University of Géttingen. Frankfurt-am-Main and Berlin: Alfred 
Metzner Verlag, 1960. pp. 174. DM. 24.50.) ‘‘Cyprus is the key to 
Western Asia."” So wrote Disraeli to his Queen in May, 1878, setting in 
motion another chapter in the checkered history of the island, which was 
known even to Homer. Mr. Dischler has assembled an excellent collec- 
tion of documents (nearly all in English) on the constitutional history of 
Cyprus from 1878 to 1959. It enables the student of the Republic of 
Cyprus’ antecedents to follow the events which led up to the eritical and 
blood-stained years of tension in the 1950’s, events the denouement of which 
is bringing independence to the island as this review is being written. 
Those who can read German will find Mr. Dischler’s introductory survey 
useful, although it raises some questions which this reviewer found inade- 
quately treated. 

Any collection of documents involves decisions about the inclusion and 
the exclusion of material. The choices are never easy. Mr. Dischler has 
made the selection with competence. He has drawn on international agree- 
ments, constitutional and other official texts, correspondence between the 
Governor of Cyprus and Archbishop Makarios, and on Parliamentary 
statements. This reviewer would have liked to see included a few represen- 
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tative samples of the partisan literature—matter taken from leaflets, pam- 
phlets and posters, or texts of statements made by pro- and anti-enosis 
leaders to their partisans and opponents. A few brief quotes from such 
materials are included in the introductory survey, but they fail to convey 
fully the intensity of emotion which characterized the Cyprus conflict. 
ABRAHAM M. Hirscu 


Prem’s Law of Indian and American Constitutions. 2 vols. By Daulat 
Ram Prem. (New Delhi: Arora Law House, 1960. pp. xiv, 996.) This 
treatise, of which two volumes have appeared and two more are promised, 
is dedicated ‘‘to the citizens of the biggest democracy—India, and the 
greatest democracy—U. 8. A.’’ Charles S. Rhyne, former president of the 
American Bar Association, in introducing it, refers to the similarity of the 
principles of the two constitutions discussed, particularly in reference to 
the fundamental rights of individuals and the limitations on executive, 
judicial and legislative power. The author is Senior Advocate of the 
Supreme Court of India. 

The book is divided into brief sections, each defining a constitutional 
concept, and indicating the Indian and American applications of this 
concept, with citations of numerous cases. The two volumes under review 
say nothing of international law directly, though the application of that 
law in reference to the acquisition of territory and nationals, to extra- 
territorial jurisdiction, and to the observance of treaties, is suggested 
(pages 122, 236, 256). These volumes are largely devoted to civil liberties 
and fundamental freedoms. The author refers to the views of Lauterpacht, 
Fenwick, Franklin D. Roosevelt, and the United Nations General Assembly 
on the international status of these ‘‘human rights’’ (pages 324 ff.). 
Cases dealing with the application of these rights in two such different 
civilizations as those of India and the United States provide useful materia! 
for developing their definition and international protection, called for by 
the United Nations Charter. 

The numerous citations of cases are useful for students of constitutional 
and international law, but the arrangement of material is unsystematic 
and there are some errors of spelling and interpretation. In these volumes 
there is no index, table of cases, or texts of the two constitutions discussed, 
defects which may be remedied in the remaining volumes. 

QuINcY WRIGHT 
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The Algerian Conflict and the Rule of Law (pp. 5-20); The United Nations Commission 
on Human Rights (pp. 51-56). 

LA CoMUNITA INTERNAZIONALE, October, 1960 (Vol. 15, No. 4). Tomaso Perassi (pp. 
667-668), Roberto Ago; Recenti Sviluppi di Politica Estera Britannica (pp. 669-679 
Alberto Arbasino; Struttura e Prospettive di Sviluppo Economico dei Paesi Africani 
(pp. 680-702), Nello A. Varesi; Sviluppi Costituzionali nel Ghana, Camerun, Togo « 


No. 3). Germany’s Economic Balance Sheet (pp. 


Guinea (pp. 703-717), Veniero Babini. 

DiRITTO INTERNAZIONALE, April, 1960 (Vol. 14, No. 2). Za Convenzione dell’Aja 
sulla Tutela davanti alla Corte Internazionale di Giustizia (pp. 103-125), R. D. 
Kollewijn; Zl Regolamento della Corte dei Diritti dell’Uomo (pp. 126-135), Giorgio 
Balladore Pallieri; Jl Caso ‘‘In re Marshall’’ e i Diritti di Successione del Figlio 
Adottivo nel Diritto Internazionale Privato Inglese (pp. 136-143), Rodolfo De Nova; 
Note in Tema di Immunita della Chiesa Cattolica secondo il Diritto Internazionale (py 
144-169), Giuseppe Maria Ruggiero; La Giurisprudenza Italiana del Dopoguerra in 
Tema di Espropriazioni Estere (pp. 170-187), Franco Mosconi; L’Esecuzione sui B 


degli Stati Esteri (pp. 188-189), G. B.; La Commissione Internazionale dei Giurist 
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It Congresso di Nuova Delhi e la ‘‘ Rule of Law’’ (pp. 190-196), Ludovico M. Benti- 
voglio. 

DuKE Law JovuRNAL, Winter, 1961 (Vol. 1961, No. 1). The Facts, the Law, and the 
Connally Amendment (pp. 74-119), Arthur Larson. 

Evropa ARCHIv, November 5, 1960 (Vol. 15, No. 21). Méglichkeiten und Grenzen 
der wirtschaftlichen Integration Europas (pp. 647-654), Fritz Berg; Ein europdischer 
Offentlicher Dienst (pp. 655-662), Armand Daussin. 

, November 20, 1960 (Vol. 15, No. 22). Das Treuhandschaftssystem der Vereinten 
Nationen (1945-1960) (pp. 683-694), J. W. Briigel. 

, December 5, 1960 (Vol. 15, No. 23). ‘‘Eurafrika’’—Idee und Wirklichkeit 
(pp. 695-706), Thomas Oppermann; Die Finanz- und Investitionspolitik der Hohen 
Behérde der Europdischen Gemeinschaft fiir Kohle und Stahl (pp. 707-720), Bernhard 
Schloh. 

——, December 20, 1960 (Vol. 15, No. 24). Die Vereinten Nationen im Jahre 1959 
(pp. 721-735), Walter Bédigheimer; Veréffentlichungen der Vereinten Nationen 1959 
(pp. 735-740), Ulrich Kiigi; Die Internationalen Verhandlungen iiber den ‘‘ Fall Kuba’’ 
(pp. 741-754), Jiirgen v. Prellwitz. 

ForEIGN SERVICE JOURNAL, January, 1961 (Vol. 38, No. 1). USIA’s Career Reserve 
Corps (pp. 19-22), George V. Allen; Chaigneau at the Court of Annam (pp. 28-33), 
Nancy F. Barbour. 

, February, 1961 (Vol. 38, No. 2). Office of the Secretary of State (pp. 21-23), 
Herman Pollack. 

Diz FRIEDENS-WARTE, 1960 (Vol. 55, No. 4). Interplanetarisches Kooperationsrecht 
(pp. 305-316), Adrian Bueckling; The 1958 Geneva Convention on Fisheries: Its Im- 
maturities (pp. 317-339), Shigeru Oda; La Quarante-Neuviéme Session de l'Institut de 
Droit International (pp. 340-352), Jean Salmon; Lingua Europaea (pp. 353-358). 

HarkvarpD Law Review, December, 1960 (Vol. 74, No. 2). In Memoriam: Manley 
Ottmer Hudson (pp. 209-211), Erwin N. Griswold; Manley Hudson and the Develop- 
ment of International Legal Studies at Harvard (pp. 212-214), Milton Ketz; Manley 
Hudson: Campaigner and Teacher of International Law (pp. 215-225), Julius Stone. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, October, 1960 (Vol. 9, No. 4). 
Contracts and the Restatement of Conflict of Laws, Second (pp. 531-541), Willis L. 
M. Reese; Penalties, Liquidated Damages and Penal Clauses in Commercial Contracts: 
A Comparative Study of English and Continental Law (pp. 600-627), Peter Benjamin; 
Submarine Boundaries (pp. 628-653), David J. Padwa; International Conventions on 
Human Rights (pp. 654-675), Egon Schwelb; Colloquium on Some Problems of Non- 
Performance and Force Majeure in International Contracts of Sale (pp. 677-682), Clive 
M. Schmitthoff; Organisation and Activity of the Court of Arbitration of the Hungarian 
Chamber of Commerce (pp. 682-688), L. Farag6; Relations between the German Federal 
Republic and the German Democratic Republic (pp. 688-689), Paul Abel; The Geneva 
Conventions on the Law of the Sea in the United States Senate (pp. 690-691); Sovereign 
or Fisc? (pp. 691-694), F. A. Mann. 

INTERNATIONAL AFFAIRS, November, 1960 (No. 11). The Soviet Union and the United 
Nations (pp. 3-7), F. Orekhov; Some Features of International Development (pp. 
8-14), A. Sovetov; The Doctrine of ‘‘ Acceptable War’’—Illusions and Reality (pp. 
15-21), I. Yermashov; Pie in the Sky (pp. 22-28), T. Martillo; West Germany and 
NATO Policy (pp. 29-34), D. Melnikov; Espionage and Diplomacy (pp. 47-52), A. 
Yuryev; Peace through Disarmament (pp. 53-56), K. Grigoryev; The Strategic and 
Political Value of Military Bases (pp. 57-61), A. Yeremenko; The Arms Drive Strategy 
Cannot Win (pp. 62-67), O. Andreyev and L. Lvov; The Downfall of Colonialism in 
Africa (pp. 71-75), A. Davidson; In the Service of the Colonialists (Events in the 


Congo) (pp. 76-80), V. Vasilyev. 

——, December, 1960 (No. 12). The United Nations and the Contemporary World 
(pp. 3-6), D. Yefimov; Ways of Reorganizing the U.N. Executive Organs (pp. 7-9), 
Y. Korovin; Acrobatics of Imperialist Diplomacy (pp. 10-13), A. Komarov; The Arms 
Race: Dangers and Consequences (pp. 14-18), L. Gromov and V. Strigachov; The 
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Essence of Collective Colonialism (pp. 19-24), V. Bogoslovsky; Neo-Colonialism Dis- 
guised as Aid (pp. 31-35), P. Tretyakov; The Strategic Concepts of U. 8S. Aggressive 
Policy (pp. 36-41), B. Teplinsky; Aggressive U. S. Actions Against Cuba (pp. 42-44), 
Andres Domarco; British Labour and Nuclear Disarmament (pp. 51-57), R. Palme 
Dutt; Deep Differences between Paris and Bonn (pp. 65-67), Bernard Lavergne; The 
U. 8S. A. and the F.R.G.—Partners and Rivals (pp. 68-73), 8S. Illarionov. 

INTERNATIONAL ORGANIZATION, Autumn, 1960 (Vol. 14, No. 4). The United States, 
the United Nations, and the Creation of Community (pp. 503-513), Lincoln P. Bloom- 
field; The Organization of American States (pp. 514-523), José A. Mora; The Curric- 
ulum of IMCO (pp. 524-547), David J. Padwa. 

INTER-PARLIAMENTARY BULLETIN, 1960 (Vol. 40, No. 4). The 49th Inter-Parlia- 
mentary Conference in Tokyo (pp. 121-154). 

ITALIAN AFFAIRS, May—August, 1960 (Vol. 9, Nos. 3-4). The Intergovernmental 
Committee for European Migration (pp. 3093-3096) ; The International Radio Assistance 
Service (pp. 3111-3112). 

JOURNAL DU DroiT INTERNATIONAL (CLUNET), October-December, 1960 (Vol. 87, 
No. 4). Le Concept de Réfugié en Droit International (pp. 929-1001), Paul Weis; La 
Convention de New York du 10 juin 1958 pour la Reconnaissance et l’Exécution des 
Sentences Arbitrales Etrangéres (pp. 1002-1028), Jean-Denis Bredin; Bulletin de Juris- 
prudence Frangaise (pp. 1030-1051), J.-B. Sialelli and A. Ponsard; Chronique de 
Jurisprudence Francaise (pp. 1052-1076), J.-B. Sialelli; Chronique de Jurisprudence 
Indienne (pp. 1079-1101), Alan Gledhill; Chronique de Jurisprudence Pakistanaise (pp. 
1103-1107), Alan Gledhill. 

KOREAN JOURNAL OF INTERNATIONAL Law (in Korean), September, 1960 (Vol. 5 
No. 2). Legal Theory of Continental Shelf (pp. 5-18), Ki Soo Kimm; Veto Problem 
in the Security Councii (pp. 19-44), Young Kyo Yoon; Some Problems of Immunities 
and Privileges of International Officials (pp. 47-73), Chong Ki Choi; The Mathematical 
Methodology in International Politics (pp. 77-118), Yong Pil Rhee. 

UNIVERSITY OF MALAYA LAw REVIEW, December, 1960 (Vol. 2, No. 2). Termination 
of Membership in the United Nations (pp. 226-245), George E. Glos. 

MicHIGAN Law REeEviEw, December, 1960 (Vol. 59, No. 2). International Control of 
the Safety of Nuclear-Powered Merchant Ships (pp. 233-258), William H. Berman and 
Lee M. Hydeman. 

New Times, October, 1960 (No. 43). The Record of Fifteen Years (pp. 6-8), 
Observer; The Shadow of Munich (pp. 9-10), J. Viktorov; The Twilight of the Gods: 
Bonn’s Pint-Size Metternichs (pp. 11-15), A. Leonidov; Americans and the Atom (pp. 
16-18), Vasily Emelyanov. 

, October, 1960 (No. 44). The Western Plan Against Disarmament (pp. 3-4), 
Observer; Twilight of the Gods: Bonn’s Pint-Size Metternichs (pp. 5-9), A. Leonidov; 
Algeria: An International Problem (pp. 9-11), Yuri Shehurov; Detrimental to Peace 
and Humiliating to the U.N. (p. 15), P. Shagdarsuren. 

, November, 1960 (No. 45). Parliamentarians Meet in Tokyo (pp. 10-13), Justas 
Paletskis; The Position in Cuba (pp. 14-15), Faure Chomon Mediavilla; Good-Neighbour 
Zone (p. 16), Chivu Stoica; The Aggressors Must Be Curbed (pp. 17-18), Sergey 
Skazkin. 

——, November, 1960 (No. 46). Two Years of Test Stoppage Talks (pp. 9-10), 
V. Koltsov. 

, November, 1960 (No. 47). Fresh Breeze on the East River (pp. 3-4), Observer; 
Marking Time (pp. 11-13), Vasily Emelyanov; America’s Anti-Sovieteering Experts 
and Agencies (pp. 16-19). 

——, December, 1960 (No. 49). A Nato H-Force? (pp. 4-6), Major General Boris 
Teplinsky; The Problem of Korea (pp. 14-15), Nikolai Shimmel; Congo: U. S. Perfidy 
(pp. 16-17), Yuri Zvyagin. 

, December, 1960 (No. 50). The Pugwash Conference (pp. 4-5), Boris Leontyev; 
Storm over the Caribbean (pp. 6-9), M. Kremnyov; The Norstad Trap (pp. 9-10), Y. 
Viktorov; Twilight of the Gods: The Destinies of French Diplomacy (pp. 11-15), A. 


| 
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Leonidov; Working for Washington (p. 18), A. Kostrov; Britain, the Labour Party 
and the H-Bomb (pp. 30-31), Kim Belyayevy. 

——, January, 1961 (No. 1). Historical Crossroads (pp. 5-8), V. Korionov; Dis- 
armament, Control, Confidence (pp. 18-19), Vasily Emelyanov; In the Republic of Ghana 
(pp. 27-30), V. Goncharov. 

——, January, 1961 (No. 2). The West, the Arabs and the Oil (pp. 5-7), R. 
Andreasyan; Behind the Nato Discussions (pp. 8-10), Ata Belskaya; Twilight of the 


Gods (pp. 11-16), A. Leonidov; Britain in a Disarmed World (pp. 16-17), Konni 


Zilliacus. 

——, January, 1961 (No. 4). Liberia Today (pp. 5-8), Y. Bochkaryov; International 
Zionism (pp. 9-12), Zinovy Sheinis; Which Way for the Congo (pp. 13-14), E. M. 
Primakov. 

——, January, 1961 (No. 5). Which Way UNESCO? (pp. 12-15), S. G. Lapin; 
Ruanda-Urundi (pp. 18-19), S. Wolk. 

——, February, 1961 (No. 6). Nato Shadow over the Congo (pp. 14-15), E. 
Primakov; No Peace in Indo-China (pp. 16-18), A. Leontyev. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL RET 0G JUs GENTIUM, 1960 (Vol. 30, Nos. 
1-2). Sir Hersch Lauterpacht—in memoriam (in Danish and English) (pp. 5-9), 
Edvard Hambro; The Law of Belligerent Occupation: Basic Issues (pp. 10-24), Georg 
Sechwarzenberger; Den Retlige Karakter af de Norske Troppestyrkers Kapitulation den 
10.Juni 1940 (pp. 25-38), in English (pp. 39-51), Vladimir Bedijer; Lassen die 
Empfehlungen der Vereinten Nationen Riickschliisse auf die Rechtliche Natur der Emp- 
fehlungen des Europarates und des Nordischen Rates zu? (pp. 52-72), Heinrich Nagel; 
Afrika Vaagner (pp. 73-80), Erik Briiel; Congo—fra Koloni til Selvstendig Stat (pp. 
80-83), Erik Briiel; Gilbert Gidel (pp. 84-85), B.; Manley O. Hudson (pp. 85-87), 
Edvard Hambro. 

PaNstwo I PrAwo, 1960 (Vol. 15, No. 12). 


Terytorialne wobec Polski a Prawo Miedzynarodowe (pp. 923-940), Bolestaw Wiewidéra. 
2). 


Zachodnioniemieckie Roszczenia 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW, December, 1960 (Vol. 109, No. 
Peace through Law: The Role and Limits of Adjudication (pp. 218-222), Clarence 
Morris; Expropriation of Alien Property (pp. 245-261), A. B. M. 

PoLiticA INTERNACIONAL, July—October, 1960 (Nos. 50-51). Sesenta Anos de 
Evolucién en Africa (pp. 13-45), Teobaldo Filesi; Polémica sobre el Colonialismo (pp. 
47-59), Camilo Barcia Trelles; Cooperacién Internacional en Africa (pp. 61-77), C. de 
Beniparrell; El Comunismo y Africa (pp. 79-96), C. Joseph Cignoux; El Desarrollo 
Econémico de Africa (pp. 97-107), Pierre Gourou; Los Estados Arabes de Africa (pp. 
111-124), Nevill Barbour; Al Sur y al Este del Congo: Impaciencia o Temor (pp. 125- 
160), Jaime Menéndez; Repercusiones de la Independencia del Congo (pp. 161-181), 
Julio Cola Alberich; Espana, Enlace entre Europa y Africa del Norte (pp. 183-190), 
Rodolfo Gil Benumeya; El Ayer, el Hoy y el Maiana Internacionales (pp. 211-226), 


Camilo Barcia Trelles; Crénica de Organizacién Internacional (pp. 227-249), Fernando 


Murillo Rubiera. 

POLITISCHE STUDIEN, November, 1960 (Vol. 11, No. 127). Perspektiven (pp. 709- 
712), Hans Lehmann; So Wurde New York Sitz der Vereinten Nationen (pp. 713-721), 
Trygve Lie; Der Kampf um die UNO (pp. 722-729), Rudolf Mattfeldt; Lassen sich 
Kriege Vermeiden? (pp. 730-734), Peter Rédl; Das Portrat: Formosa und der Generalis- 
simus Tschiang Kai-schek (pp. 735-742), Hans-Jiirgen Eitner; Berliner Luft (pp. 743- 
751), Rudolf Amelunxen. 

——, December, 1960 (Vol. 11, No. 128). Perspektiven (pp. 777-780), Hans Leh- 
mann; Ost-Integration mit Hindernissen (pp. 811-816), Werner Scharndorff. 


Privny Oszor, 1960 (Vol. 43, No. 9). Dovrsovanie Ndrodnooslobodzovacieho Hnutia 
v Kongu a OSN (pp. 526-540), Jan Tomko. 
——, 1960 (Vol. 43, No. 10). Agresivne Lety Amerického Letectva a Medzindrodné 


Prdvo (pp. 577-591), Juraj Cath. 
REVISTA DO SERVICGO PCBLICO, January-February, 1960 (Vol. 86, Nos. 1-2). Organi- 


zacdo Internacional do Trabalho (pp. 32-50), Estanislau Fischlowitz. 
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REVISTA BRASILEIRA DE PoLiTicA INTERNACIONAL, December, 1960 (Vol. 3, No. 12). 
A América Latina e 0 Plano Eisenhower: Posigdo da Venezuela (pp. 5-11), Romulo 
Betancourt; Um Mercado Comum Atlantico? (pp. 33-43), Paul van Zeeland; O Colonial 
ismo na Conjuntura Asio-Africana (pp. 44-62), Adolpho Justo Bezerra de Menezes; 
A Independéncia da Nigéria (pp. 63-76), Godwin Alaoma Onyegbula; A Guerra e o 
Direito Internacional (pp. 77-93), Heitor A. Herrera; A Neutralidade Espanhola 
durante a Segunda Guerra Mundial (pp. 94-128), Juan M. Martin Matos. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorriLe), October—December, 1960 (Vol. 38, No. 4). Manifeste de la Conférence Inter- 
nationale sur la Guerre Politique des Soviets (pp. 406-417), Fr. Brown Barclay; Agres- 
sion Idéologique, Economique (pp. 418-421), Antoine Sottile; Les Nations Nouvelles, 
le Droit International et Leur Besoin d’Assistance (pp. 422-425), Louis Henkin; Le 
Différend Italo-Autrichien sur le Haut-Adige a l’ Assemblée Générale des Nations Unies 
(pp. 426-436), Antoine Sottile; Time to Realize the Issues (pp. 437-456), Tadeusz 
Spitzer. 

REVUE DE Droir PENAL ET DE CRIMINOLOGIE, December, 1960 (Vol. 41, No. 3). 
Deuxiéme Congrés des Nations Unies pour la Prévention du Crime et le Traitement des 
Délinquants, Londres, 8/20 aoit 1960 (pp. 236-258), P. Cornil. 

, January, 1961 (Vol. 41, No. 4). Quatriéme Congrés International de Crimi 
nologie, La Haye, 5-11 septembre (pp. 383-390), Ch. A. 

SovieT STATE AND LAW (in Russian), 1960 (No. 11). For Peace without Armaments 
and for Independence of Peoples (pp. 3-13); The Principle of Equality of the Two 
Systems in Contemporary International Law (pp. 42-50), R. L. Bobrov; The Trial in 
Defence of Peace (pp. 104-111), G. N. Aleksandrov; A Dane’s Comments on the Powers 
Trial (pp. 111-112), Christian Hagens. 

——, 1960 (No. 12). Indonesian People’s Struggle for the Construction of the 
Independent State (pp. 53-64), M. 8. Likhunov; On Agreements Similar to International 
Treaties (pp. 91-96), I. I. Lukashuk. 

Stupm S1 CercerAri Juripice, 1960 (Vol. 5, Nos. 2-3). Dezvoltarea Relatiilor Cul 
turale, o Cale Spre Colaborarea, in Cadrul Coexistentei Pagnice, a Tdrilor cu Sisteme 
Social-Economice Diferite din Regiunea Balcanicd (pp. 245-267), Traian Ionaseu; 
Nihilismul—Pozitia Imperialismului Fata de Dreptul International Contemporan (pp. 
365-399), Edwin Glaser. 

SUDETEN BULLETIN, December, 1960 (Vol. 8, No. 12). Germany’s Contribution to 

World Peace (pp. 297-299), George N. Shuster; Oder-Neisse in the Light of History 
(pp. 299-304), Karl Carstens. 
, January, 1961 (Vol. 9, No. 1). Tragedy of the Baltic Peoples (pp. 1-4), Paul 
Karvelis; The European Idea in Britain (pp. 5-9), John Patrick Bury; Gomulka’s 
Battle with the Windmills (pp. 9-11), Wenzel Jaksch; A Policy of Genocide (pp. 13- 
14), Anton F. Wuschek. 

UKRAINIAN REVIEW, Autumn—Winter, 1960 (Vol. 7, Nos. 3-4). How to Deal with 
Khrushchov? (pp. 3-5); The Second ‘‘Captive Nations’ Week,’’ July 17-23rd, i960 
(pp. 6-9), V. Rich; The Bolsheviks’ National Policy in Ukraine (pp. 17-23); Russia 
and the Occident (pp. 32-50), Dmytro Donzow. 

UNITED NATIONS REVIEW, December, 1960 (Vol. 7, No. 6). Disarmament: The Major 
Problem (pp. 6-9, 82-85); Second Progress Report to the Secretary-General from his 


Special Representative in the Congo (pp. 24-36, 81), Rajeshwar Dayal. 

, January, 1961 (Vol. 8, No. 1). The General Assembly’s Declaration on 
Colonialism (pp. 6-9, 37-40). 

, February, 1961 (Vol. 8, No.2). Financing Economic Development (pp. 20-22), 
Eugene R. Black; The Economic Commission for Europe—A Review of its Work in 
1960 (pp. 23-25); Cuba Charges U. S. with ‘‘Imminent Military Aggression’’ (pp. 
23-31). 

UNITED STATES NAVAL INSTITUTE PROCEEDINGS, December, 1960 (Vol. 86, No. 12). 
Top Secret Assignment (pp. 27-39), Takeo Yoshikawa, IJN, with Lt. Col. Norman 
Stanford, USMC; Military Assistance in the Far East (pp. 40-47), Cmdr. C. Alphonso 
Smith, USNR. 
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——, January, 1961 (Vol. 87, No. 1). Defense Decisions in the Dangerous Decade 


(pp. 23-31), George Fielding Eliot; Sweden: Neutralism or Neutrality? (pp. 68-75), 
Charles O. Lerche. 
- , February, 1961 (Vol. 87, No. 2). The Navy in the Space Age—Space Surveil 


lance (pp. 42-45), Cmdr. Frank P. Morrison, USN; The New Japanese-American 

Treaty (pp. 46-57), August C. Miller, Jr.; More Fun Than Fury in the Fish War (pp. 
58-67), Frank Goldsworthy; How Wide the Territorial Sea? I: The Background and 
the Vote—1960 Conference (pp. 68-73), Capt. Robert D. Powers, Jr., and Capt. Leonard 
R. Hardy, USN; II: The Problems Left by Discord—Current and Future (pp. 74-77), 
George A. Codding, Jr., and Alvin Z. Rubinstein; Lebanon and Quemoy—The Navy’s 
-Role (pp. 94-100), Capt. Elward F. Baldridge, USN. 

Wor.tp Arrarrs, Winter, 1960 (Vol. 123, No. 4). Indus Water Treaty (pp. 99-101), 
Staff of the World Bank; Oder-Neisse: Anachronism of World War II (pp. 102-104), 
John J. Karch; People to People Diplomacy (pp. 104-107), Anne B. Turpeau; Sover- 
eignty as a Basis of Argentine Foreign Policy (pp. 107-109), J. J. Santa Pinter; 
Interparliamentary Union Meets again in the Far East (pp. 110-113), Franklin Dunham. 

Yate Law JourNnat, December, 1960 (Vol. 70, No. 2). The Restrictive Business 
Practices Clause in United States Treaties: An Antitrust Tranquilizer for International 
Trade (pp. 240-257), James T. Haight; Eztraterritorial Application of the Antitrust 
Laws: A Conflict of Laws Approach (pp. 259-287). 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, November, 1960 

25, No. 2). Reform des Deutschen Internationalen Eherechts (pp. 201-221), 
Gerhard Kegel; Ehescheidung ohne Verschulden nach Nordischem Recht (pp. 222-241), 
Otto Prinz; Jtalienische Rechtsprechung auf dem Gebiet des Zivilrechts 1945-1959 (pp. 
261-288), Pietro Trimarchi; Gesetzgebung der Niederlande auf dem Gebiet des Privat- 
rechts 1954-1959 (pp. 289-304), Georg Czapski; Das Spanische Gesetz iiber die Gesell- 
schaften mit Beschrankter Haftung (pp. 304-312), Hermann Eichler. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, January, 
1961 (Vol. 21, No.1). Die Kleine Revision des Vertrages iiber die Europdische Gemein- 
schaft fiir Kohle und Stahl (pp. 1-37), Karl Carstens; Seerechtliche Entwicklungstend- 
enzen auf den Genfer Konferenzen von 1958 und 1960 (pp. 38-80), Hermann Meyer- 
Lindenberg: Abkommen cwischen der Vereingten Arabischen Republik und der Republik 
Sudan iiber die volle Nutzung des Nilwassers vom 8.November 1959 (pp. 81-84), Hans 
Otto Brautigam; Rechtsprechung Nationaler Gerichte zur Europdischen Konvention zum 
Schutze der Menschenrechte und Grundfretheiten vom 4.November 1950 (MRK) nebst 
i (ZP) (pp. 89-112), Werner Morvay. 
riz LUFrTRECHT UND WELTRAUMRECHTSFRAGEN, January, 1961 (Vol. 10, 
Das neue Spanische Luftverkehrsgesetz (pp. 22-24), Hubert Wessels; IJnter- 
nationale Zivilluftfahrt-Organisation (ICAO), 138. Tagung des Rechtsausschusses, 
Montreal, 6.-23.September 1960 (pp. 25-44), Giinther Schmidt-Rantsch; Diplomatische 
orkonferenz ‘‘Eurocontrol,’’ Paris, 29.September-10.0ctober 1960 (pp. 45-46), Georg 


ETUC WROCLAWSKIEGO, 1960 (Vol. 7, No. 27). L’Elé- 
Internationale (pp. 161-170), Karol Wolfke. 


ELEANOR H. FINCH 


W. Behm. 
ZEsztTY UNIWERSYT 
ment Sut ectif dans la Coutume 


OFFICIAL DOCUMENTS 


ORGANIZATION OF AMERICAN STATES 


FIFTH MEETING OF CONSULTATION OF MINISTERS OF FOREIGN AFFAIRS 
SANTIAGO, CHILE, AUGUST 12-18, 1959! 


DECLARATION OF SANTIAGO, CHILE 


The Fifth Meeting of Consultation of Ministers of Foreign Affairs, 


EXPRESSING the general aspiration of the American peoples to live in 
peace under the protection of democratic institutions, free from all inter- 
vention and all totalitarian influence; and 


WHEREAS: 


The faith of the peoples of America in the effective exercise of repre- 
sentative democracy is the best vehicle for the promotion of their social 
and political progress (Resolution XCV of the Tenth Inter-American 
Conference),? while well-planned and intensive development of the econo- 
mies of the American countries and improvement in the standard of living 
of their peoples represent the best and firmest foundation on which the 
practical exercise of democracy and the stabilization of their institutions 
ean be established (Resolutions of the Special Committee to Study the 
Formulation of New Measures for Economie Cooperation) ; 

In Resolution XX XII,*° the Ninth International Conference of American 
States, for the purpose of safeguarding peace and maintaining mutual 
respect among states, resolved, among other things, to reaffirm their decision 
to maintain and further an effective social and economic policy for the 
purpose of raising the standard of living of their peoples, and their con- 
viction that only under a system founded upon a guarantee of the essential 
freedoms and rights of the individual is it possible to attain this goal; and 
to condemn the methods of every system tending to suppress political 
and civil rights and liberties, and in particular the action of international 
communism or any other totalitarian doctrine ; 

In Resolution XCV, the Tenth Inter-American Conference resolved to 
unite the efforts of all the American States to apply, develop, and perfect 
the principles of the inter-American system, so that they would form the 


1 Final Act, Fifth Meeting of Consultation of Ministers of Foreign Affairs, Santiago, 
Chile, Aug. 12-18, 1959. Pan American Union, Doc. 89 (English) Rev. 2, Oct. 12, 
1959, p. 4. 

2 Declaration of Caracas. Reprinted in 48 A.J.I.L. Supp. 124 (1954). 

8 Preservation and Defense of Democracy in America. Reprinted in Report of the 


U. 8. Delegation to the Ninth International Conference of American States, p. 266 (Der 
of State Pub. 3263, Int. Org. and Conf. Ser. I1). 


al 
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basis of firm and solidary action designed to attain, within a short time, 
the effective realization of the representative democratic system, the rule 
of social justice and security, and the economic and cultural cooperation 
essential to the mutual well-being and prosperity of the peoples of the 
Continent ; 

Harmony among the American republics can be effective only insofar 
as human rights and fundamental freedoms and the exercise of repre- 
sentative democracy are a reality within each one of them, since experience 
has demonstrated that the lack of respect for such principles is a source 
of widespread disturbance and gives rise to emigrations that cause frequent 
and grave political tensions between the state that they leave and the 
states that receive them; 

The existence of anti-democratic regimes constitutes a violation of the 
principles on which the Organization of American States is founded, and 
a danger to united and peaceful relationships in the hemisphere; and 

It is advisable to state, with no attempt to be complete, some of the 
principles and attributes of the democratic system in this hemisphere, 
so as to permit national and international public opinion to gauge the 
degree of identification of political regimes and governments with that 
system, thus contributing to the eradication of forms of dictatorship, 
despotism, or tyranny, without weakening respect for the right of peoples 
freely to choose their own form of government, 


DECLARES: 


1. The principle of the rule of law should be assured by the separation 
of powers, and by the control of the legality of governmental acts by 
competent organs of the state. 

2. The governments of the American republics should be the result of 
free elections. 

3. Perpetuation in power, or the exercise of power without a fixed term 
and with the manifest intent of perpetuation, is incompatible with the 
effective exercise of democracy. 

4. The governments of the American states should maintain a system 
of freedom for the individual and of social justice based on respect for 
fundamental human rights. 

5. The human rights incorporated into the legislation of the American 
states should be protected by effective judicial procedures. 

6. The systematic use of political proscription is contrary to American 
democratic order. 

7. Freedom of the press, radio, and television, and in general, freedom 
of information and expression, are essential conditions for the existence 
of a democratic regime. 

8. The American states, in order to strengthen democratic institutions, 
should cooperate among themselves within the limits of their resources and 
the framework of their laws so as to strengthen and develop their economic 
structure, and achieve just and humane living conditions for their peoples; 


and 
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RESOLVES : 
That this declaration shall be known as ‘‘The Declaration of Santiago, 


Chile.’’ 
INTER-AMERICAN PEACE COMMITTEE 4 


The Fifth Meeting of Consultation of Ministers of Foreign Affairs, 


CONSIDERING : 

The purposes for which this Meeting of Consultation has been convoked ; 
and 

That the Inter-American Peace Committee is a permanent entity and an 
appropriate one for assisting in the realization of the aforesaid purposes, 
in the manner established in this resolution, 


RESOLVES : 

1. To entrust to the Inter-American Peace Committee the study of the 
questions that were the subject of the convocation of this Meeting, without 
prejudice to the specific competency of other agencies, and to this end it 
shall examine: 

a. Methods and procedures to prevent any activities from abroad 
designed to overthrow established governments or provoke instances 
of intervention or aggression as contemplated in instruments such 
as the Convention on Duties and Rights of States in the Event of 
Civil Strife,> without impairment to: (i) the rights and liberties 
of political exiles recognized in the Convention on Territorial 
Asylum ;° (ii) the American Declaration of the Rights and Duties 
of Man; ‘ and (iii) the national constitutions of the American states ; 

b. The relationship between violations of human rights or the non- 
exercise of representative democracy, on the one hand, and the 
political tensions that affect the peace of the hemisphere, on the 
other; and 

e. The relationship between economic underdevelopment and political 
instability. 

2. In the performance of its duties the Committee may, at the request 
of governments or on its own initiative, take action in regard to the subject 
matter referred to in paragraph 1, its action in either case being subject 
to the express consent of the states to investigations that are to be made 
in their respective territories. 

3. The Committee shall immediately initiate broad studies on the 
questions to which paragraph 1 of this resolution refers, except in those 
situations governed by other international instruments, and it shall pre- 


4 Final Act, cited above, Doc. 89 (English) Rev. 2, Oct. 12, 1959, p. 7. 

5 Signed at Havana, Feb. 20, 1928. Reprinted in 22 A.J.I.L. Supp. 159 (1928). 

6 Signed at Caracas, March 28, 1954. Reprinted in The International Conferences of 
American States, Second Supp. 1942-1954, p. 345 (Washington: Pan American Union, 
1958). 

7 Res. XXX, Ninth International Conference of American States, Bogota, 1948. 
printed in 43 A.J.I.L. Supp. 133 (1949). 


Re- 
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pare a preliminary report so that the American governments may formulate 
their observations. This report shall be followed by a definitive report, 
which shall be presented at the Eleventh Inter-American Conference or, 
if so indicated, to the Meeting of Consultation of Ministers of Foreign 
Affairs, so that any pertinent decision may be made. 

4. The new powers that this resolution grants temporarily to the Inter- 
American Peace Committee shall be effective until the close of the Eleventh 
Inter-American Conference, which shall make the decision as to their 
definitive inclusion in the statutes of the said Committee. 


UNITED STATES OF AMERICA— 
POLISH PEOPLE’S REPUBLIC 


AGREEMENT, WITH ANNEX, REGARDING CLAIMS OF NATIONALS 
OF THE UNITED STATES 


Signed at Washington July 16, 1960; in force same day * 


The Government of the United States of America and the Government 
of the Polish People’s Republic desiring to effect a settlement of claims 
of nationals of the United States against Poland and desiring to advance 
economic relations between the two countries, 

Have agreed as follows: 

ARTICLE I 


A. The Government of the Polish People’s Republic, hereinafter referred 
to as the Government of Poland, agrees to pay, and the Government of 
the United States agrees to accept, the sum of $40,000,000.00 United States 
currency in full settlement and discharge of all claims of nationals of the 
United States, whether natural or juridical persons, against the Govern- 
ment of Poland on account of the nationalization and other taking by 
Poland of property and of rights and interests in and with respect to 
property, which occurred on or before the entry into force of this Agree- 
ment. 

B. Payment of the sum of $40,000,000.00 by the Government of Poland 
shall be made to the Secretary of State of the United States in twenty 
annual installments of $2,000,000.00 United States currency, each install- 
ment to be paid on the tenth day of January, commencing on the tenth 
day of January 1961. 

ArTICcLE II 


Claims to which reference is made in Article I and which are settled 
and discharged by this Agreement are claims of nationals of the United 
States for 

(a) the nationalization or other taking by Poland of property and of 

rights and interests in and with respect to property; 


1 Department of State, Treaties and Other International Acts Series, No. 4545. 


1961] OFFICIAL DOCUMENTS 541 


(b) the appropriation or the loss of use or enjoyment of property under 
Polish laws, decrees or other measures limiting or restricting rights 
and interests in and with respect to property, it being understood 
that, for the purpose of this clause, the date of appropriation or 
the loss of use or enjoyment is the date on which such Polish laws, 
decrees or other measures were first applied to the property; and 

(ec) debts owed by enterprises which have been nationalized or taken by 
Poland and debts which were a charge upon property which has 
been nationalized, appropriated or otherwise taken by Poland. 


ArtTIcLE III 


The amount paid to the Government of the United States under Article I 
of this Agreement shall be distributed in such manner and in accordance 
with such methods of distribution as may be adopted by the Government 
of the United States. 


ARTICLE IV 


After the entry into force of this Agreement the Government of the 
United States will neither present to the Government of Poland nor 
espouse claims of nationals of the United States against the Government 
of Poland to which reference is made in Article I of this Agreement. In 
the event that such claims are presented directly by nationals of the 
United States to the Government of Poland, the Government of Poland 
will refer them to the Government of the United States. 


ARTICLE V 


A. With a view to assisting the Government of the United States in 
its distribution among claimants of the sum to be paid by the Government 
of Poland, the Government of Poland will, upon the request of the Govern- 
ment of the United States, furnish such information or evidence, including 
details as to ownership and value of property and rights and interests in 
and with respect to property, as may be necessary or appropriate for that 
purpose and, in the event that such information or evidence is deemed 
insufficient, permit examination by representatives of the Government of 
the United States, to the extent allowed by Polish laws, of property which 
it is claimed has been nationalized or taken by Poland. 

B. With a view to protecting the Government of Poland from the 
possible assertion through third countries, or otherwise, of claims settled 
by this Agreement, the Government of the United States will furnish to 
the Government of Poland copies of such formal statements of claims as 
may be made by claimants and copies of decisions with respect to the 
validity and amounts of claims. 

C. With respect to each claim found to be valid by the Government of 
the United States, the Government of the United States will furnish to 
the Government of Poland original documents of title pertaining to the 
property nationalized or taken by Poland by which the claim was estab- 
lished, including securities of juridical persons owned by the claimant if 
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all of the property of such juridical persons has been nationalized or taken 
by Poland. In the event that a claim is not based on such documents, the 
Government of the United States will furnish to the Government of Poland 
a release signed by the claimant. 

D. Each Government will furnish to the other the information or render 
the assistance referred to in paragraphs A, B and C of this Article in 
accordance with procedures to be agreed upon by the two Governments.* 


ARTICLE VI 


Within thirty days after the entry into force of this Agreement, the 
Government of the United States will release its blocking controls over all 
Polish property in the United States. 


ARTICLE VII 


The Annex to this Agreement is an integral part of this Agreement. 


ArTIcLe VIII 
The present Agreement shall enter into force on the date of signature. 


IN WITNESS WHEREOF the undersigned, being duly authorized thereto by 
their respective Governments, have signed the present Agreement. 


Done at Washington, in duplicate, in the English and Polish languages, 
both equally authentic, this 16th day of July 1960. 
FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: 
For D. KoHLeR 


FOR THE GOVERNMENT OF THE POLISH PEOPLE’S REPUBLIC: 
S. RaczKowskKI 


ANNEX 

A. For the purpose of distribution by the Government of the United 
States of the sum to be paid by the Government of Poland, ‘‘claims of 
nationals of the United States’’ are rights and interests in and with respect 
to property nationalized, appropriated or otherwise taken by Poland which, 
from the date of such nationalization, appropriation or other taking to the 
date of entry into force of this Agreement, have been continuously owned, 
subject to the provisions of paragraphs B and C of this Annex, 

a) directly by natural persons who were nationals of the United 
States ; 

(b) directly by juridical persons organized under the laws of the United 
States or of a constituent State or other political entity thereof, of 
which fifty per cent or more of the outstanding capital stock or 
proprietary interest was owned by nationals of the United States; 

(ce) directly by juridical persons organized under the laws of the United 
States or of a constituent State or other political entity thereof, of 


1 Protocol signed at Warsaw Nov. 29, 1960, in foree the same day. 
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which fifty per cent or more of the outstanding capital stock or 
proprietary interest was owned by natural persons who were na- 
tionals of the United States, directly, or indirectly through interests 
in one or more juridical persons of any nationality ; 

(d) indirectly by natural persons who were nationals of the United 
States or by juridical persons organized under the laws of the 
United States or of a constituent State or other political entity 
thereof, through interests in juridical persons organized under the 
laws of the United States or of a constituent State or other political 
entity thereof which are not included within category (b) or (ce) 
above ; 

(e) indirectly by persons within category (a), (b) or (¢) above through 
ownership of capital stock or direct proprietary interests in juridical 
persons organized under the laws of Poland, any part of whose 
property has been taken by Poland, or in juridical persons organized 
under the laws of Germany, a major part of whose property has 
been taken by Poland; 

(f) indirectly by persons within category (d) above through ownership 
by juridical persons to which reference is made in the last clause 
thereof, of capital stock or direct proprietary interests in juridical 
persons organized under the laws of Poland, any part of whose 
property has been taken by Poland or in juridical persons organized 
under the laws of Germany, a major part of whose property has 
been taken by Poland and which have ceased their activities; or 

(g) indirectly by persons within category (a), (b), (¢c) or (d) above 
through interests which collectively are substantial in amount, 
through any number of juridical persons organized under the laws 
of any country, a substantial part of whose property has been taken 
by Poland, excepting, however, interests which are compensable 
through any other international agreement to which Poland is a 
party. 


B. Juridical persons organized under the laws of the United States 
or of a constituent State or other political entity thereof which have been 
reorganized through judicial proceedings after their property or rights 
and interests in and with respect to property were nationalized or taken 
by Poland shall participate in the sum to be paid by the Government of 
Poland only to the extent that the outstanding capital stock or proprietary 
interest in such juridical persons was owned, at the time of such nationali- 
zation or other taking, by natural persons who were nationals of the United 
States, directly, or indirectly through interests in one or more juridical 
persons organized under the laws of the United States or of a constituent 
State or other political entity thereof. 

C. Claims based in whole or in part on property acquired after the 
application of discriminatory German measures depriving or restricting 
rights of owners of such property shall participate in the sum to be paid 
by the Government of Poland only for the parts of such claims which are 
not based upon property acquired under such circumstances. 
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The Secretary of State to the Minister Plenipotentiary, Financial 
Counselor, Polish Embassy 


DEPARTMENT OF STATE 
WASHINGTON 
July 16, 1960 


EXCELLENCY: 


I have the honor to acknowledge the receipt of your letter of this date * 
which reads as follows: 


**T have the honor to refer to the discussions held during the negotiations 
concerning the Agreement signed today between the Governments of the 
Polish People’s Republic and the United States of America regarding 
claims of nationals of the United States. 

‘*In connection with the interest expressed by the Government of the 
United States of America in the settlement of outstanding dollar bonds, 
issued or guaranteed by the Polish Government in the United States during 
the period 1919 to 1939, I have the honor to inform you that the Polish 
Government confirms its intention to settle the problem of this bonded 
indebtedness by direct talks with American bondholders or their repre- 


sentatives. 
** Accept, Excellency, the assurances of my highest consideration.”’ 


I have the honor to inform you that my Government has taken note 


of the statement quoted above. 
Accept, Excellency, the assurances of my highest consideration. 
For the Secretary of State: 
Foy D. KoHLER 


Foy D. Kohler 
Assistant Secretary of State 
for European Affairs 


His Excellency 
STANISLAW RaczKOwSsEI, 
Minister Plenipotentiary, 
Financial Counselor, 
Embassy of the Polish People’s Republic. 


1 Original Polish text not printed here. 
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